


A mee 5 ll 


1, 


=? @ 


a 5 7 


"o 


1- 


a 


a? wR 


id 
n 
ot 
ll 


es 
ly 








THE ALBANY 


LAW JOURNAL. 329 





The Albany Law Journal, 
A Monthly Record of the Law and the Lawyers. 
Published by Taz AtBany Law JourNnaL Company, Albany, N. Y. 





Contributions, items of news about courts, judges and lawyers’ 
queries or comments, criticisms on various law questions, addresses 
on legal topics, or discussions on questions of timely interest, are 
solicited from members of the bar and those interested in legal 
proceedings. 


All ications intended for the Editor should be addressed 
simply to the Editor of Taz ALtBany Law Journal. All letters 
relating to advertisements, subscriptions or other business matters 
should be addressed to THE ALBANY Law JOURNAL COMPANY. 











Subscription price, Three Dollars per annum. in advance. Single 
number Twenty-five Cents. 





ALBANY, N. Y., NovemBer, 1908. 











Current Lopics. 

Christian Scientists, so-called, are greatly 
stirred up over the recent decision of the 
New York Court of Appeals in the case of 
Luther Pierson, of Westchester county, a 
faith curist who some two or three years ago 
was fined for criminal neglect in failing to 
furnish medical attendance to his sixteen- 
months-old daughter when gravely ill of 
pneumonia. According to the opinion, which 
is published in full in this issue of THE 
Atgany Law Journal, the faith-curers are 
amenable to the law through their refusal to 
allow customary medical attendance whereby 
persons are injured or die. The attitude of 
the highest court of the State fixes the legal 
status of Christian Scientists and faith heal- 
ers, generally, who assert that prayer and 
faith should take the place of medical and 
surgical skill. Believers in this doctrine are 
bitter over the decision and say that they will 
raise a fund to get the best possible counsel 
to carry the case to the highest court of the 
country. The point that causes the most 
adverse comment by them is the ruling that 
the term “ medical attendance” means also 
the furnishing of the proper medicines. The 
“Scientists ” are especially hostile to the giv- 
ing of medicines. However, the public bene- 
fit to be derived from the decision is likely 
to be great. It seems to us in the highest 
degree sensible and sound, for surely the 
State cannot, under the pretense of religious 


liberty, tolerate acts either of omission or. 
commission which are detrimental to the 


public health. But it applies only to cases 
Vou. 65.— No. 11. 


of minors. It may be put down as the settled 
law in this State that children may not be 
deprived of medical treatment through the 
fanatical or eccentric religious views of their 
parents. As to adults, probably no person 
who is sane can be compelled by the State 
to submit to medical treatment, unless his 
malady is of such a character as to endanger 
the public health. On this point, we agree 
with our contemporary and namesake, the New 
York Law Journal, that under the. power to 
regulate the practice of medicine and protect 
the public health it would be constitutional 
as well as advisable to enact that any person 
not licensed as a physician who assumes the 
sole responsibility of treating a case of sick- 
ness shall be subject to a substantial criminal 
penalty. As to calling in the aid of a 
“healer” in conjunction with a _ regular 
physician, there ought to be no serious objec- 
tion, for, if they do no good they are not 
likely to do any harm; but to permit them to 
deny the presence of what is patent to every 
reasoning mind, and continue their incanta- 
tions while patients are dying before their 
eyes seems so plain a case of culpable negli- 
gence as to need no argument. Judge 
Haight’s opinion will, we think, be found in 
many respects a model of what such an opin- 
ion should be, going straight to the heart of 
the matter. The statute which has now been 
upheld by the highest court of New York 
is wise, provident, humane, and should be 
incorporated in the criminal codes of all 
the States. Meanwhile the law-makers will 
decide whether additional legislation is 
needed. 








In his feeling and appropriate remarks on 
the death of Supreme Court Justice Adams, 
of Canandaigua, Presiding Justice Charles H. 
Van Brunt, addressing the bar, said: 


It was with profound regret that the members 
of this court received information of the death 
of Presiding Justice Adams, of the Fourth Depart- 
ment. The sad event occurred yesterday at his 
home in Canandaigua. He was the last survivor 
of the five members of the Appellate Division in 
the Fourth Department appointed when that court 
was organized, less than eight years ago. The 
harvest of death in the judicial field in that depart- 
| ment is without precedent in the annals of courts. 
| The life and character of Mr. Justice Adams were, 
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to those who knew him, as an open book. He was 
sincere, honest, straightforward, open in _ his 
methods and genuine in every way. He won the 
respect and admiration of all who knew him. It 
will be for others to refer to his fine attributes of 
mind and heart and to his scholarship, his culture, 


his rich endowment of those qualities which exalt 
and dignify personal character, and of the graces | 
which tend to cheer and enliven our social inter- | 


It will also be for others to recall his | *"°° Act, passed by the New York legislature 


course. 
career as a soldier and to commemorate his de- 
voted service to his country in its days of peril 
and distress. Here we must think of him as the 
highly trained and thoroughly equipped lawyer; the 
wise, erudite and upright judge, whose service to 
the State was of the greatest value, and whose 
career upon the bench compares worthily with 
those of his predecessors who established the re- 
nown of the higher judiciary of the State. His 
learning was extensive, and he knew how to apply 
it. His mind was cast in an elegant mould, but 
at the same time was eminently practical. He had 
that good judgment which enables one to see things 
as they are. He was resolute and courageous, yet 


open to conviction; but firm in his adherence to. 


what he believed to be right. During his fourteen 
years — and a little more — of service on the bench, 
he rose to the front rank in the judicial system, 
and no one will question his right and title to the 
distinction which will be universally accorded him. 
It is fitting that the court should make public 
expression of its deep sorrow at the loss of so 
excellent a judge and so worthy and honored an 
associate. 


It would be difficult to say anything more 
felicitous than the above, in reference to the 
great loss the bench and bar have sustained 
in the death of Justice Adams, and we shall 
not attempt it. 
needs no monument — that is best supplied | 
in his life’s work. 


Governor Odell has appointed James A.) 








San — 


and appointed Justice Martin L. "Stover, of 
Amsterdam, as an associate justice on that 
bench. These designations were made neces. 
sary by the death of Justice Adams. 





A decision construing the new Fire Insur- 


of 1903, was handed down recently by Justice 
Herrick, of the Supreme Court. Section 133 
of the Act (chap. 530, Laws of 1903) provides, 
in substance, as follows: 


“Every foreign fire insurance company, associa- 
tion and individuals not authorized to do business 
in this State by the superintendent of the insurance 
department under the provisions of this chapter, 
which shall insure any property in this State against 
loss or injury by fire, shall annually, on or before 
the 1st day of July, pay a tax of one per centum 
on all premiums or assessments collected or re 
ceived by it or them for such insurance upon prop- 
erty situated within this State, during the preceding 
year ending on the 1st day of June, to the super 
intendent of the insurance department.” 


The company declared that its contracts, 
insuring property in this State, had been 
made in the State of Massachusetts and that 
the legislature of this State had exceeded its 
powers in passing such a law. They de 
manded judgment for the amount of the tax 
they had paid, alleging that the payment of 
such tax was involuntary on their part. Jus- 
tice Herrick decides that the tax was wrong- 
fully imposed, but also decides that the 


The departed judge, indeed, | company cannot recover the amount of the 


|tax, as the payment was voluntary on its 
| part. 

Justice Herrick holds that section 133 of 
chapter 530 of the Laws of 1903 does not 
apply to insurances effected in another State 





Robson, of Canandaigua, a justice of the upon property within this State; that section 
Supreme Court to fill the vacancy caused by | 133 only applies to fire insurance companies, 
the death of William H. Adams. Justice | associations and individuals not authorized to 
Robson will come up for re-election next fall.| do business in this State by the superintend- 
He is fifty years of age and a lawyer of prom-| ent of the insurance department under the 
inence in that section of the State. Some of! provisions of this chapter, which shall within 
the other candidates for the position were: this State insure any property in this State 
Representative Perkins, of Rochester, and) against loss or injury by fire. That the 
Surrogate Benton and Arthur Sullivan and plaintiffs had the right to insure within the 
William Sullivan, two brothers, of Monroe! State of Massachusetts property situated 
county. The governor designated Justice within the State of New York, and _ that 


Peter B. McLennan as presiding justice of neither such transaction nor the premiums 
the Appellate Division of the Supreme Court' received thereby are taxable in the State of 
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New York. That the payment of the tax set 
forth in the complaint, and which the plaintiff 





| ’ ™ . . 
nature’s noblemen. Genial, courtly, consider- 


ate, as well as able, he made many friends, 
seeks to recover, was a voluntary payment| whom he gripped to himself with hooks of 
and the same cannot be reclaimed. That the| steel. His untimely death leaves a vacancy 
payment of the tax mentioned in the com- | in the court over which he so ably presided, 
plaint of the plaintiff to the defendant was | which will not be easily filled. 
not an involuntary payment, or made by | 
coercion of either law or fact, and cannot be| 
recovered. That the defendant is entitled to, Justice Davis, of the New York Supreme 
judgment upon the issues of law raised by the | Court, recently had before him the question 
demurrer, dismissing the plaintiff's complaint.; — what is a lottery. The case came up on 
'the hearing of a writ of habeas corpus to 
| secure the release of one Ellison, charged 
The death of Charles T. Saxton, former | with advertising a lottery in violation of sec- 
lieutenant-governor of New York, and chief | tion 323 of the Penal Code. Ellison is the 
judge of the Court of Claims, removes an| publisher of The United States Tobacco 
exceptionally able jurist and a statesman of| Journal. His scheme was to distribute vari- 
high aims and great ability, He had been a’ ous sums, aggregating $142,500, among 
member of the Court of Claims since January those persons who should most nearly ap- 
1, 1898, when he was appointed by Governor | proximate the number of cigars upon which 
Black, having but shortly before laid down’! the United States would collect taxes at the 

















the office of lieutenant-governor. 

Judge Saxton was born at Clyde, N. Y..,| 
July 2, 1846. When but fifteen years of age. 
he made a name for himself among the lads | 
of the county of Wayne by shouldering a gun 
and going to the front in the struggle for the 
Union. He served throughout the war and 
returned to his home. 

After holding several minor offices, in the 
fall of 1886, Judge Saxton ran for the assem- 
bly in what was then the first Wayne district 
and was elected. 

He served in the sessions of 1887, 1888 and 
1889, under Speakers Husted and Cole. Dur- 
ing his career in the lower house he held 
some of the most desirable chairmanships, 
including rules, and stood sponsor for many 
bills that attained note throughout the State. 
One of his chief measures was the ballot re- 
form bill, which became a law. At the elec- 
tion of 1889 he was elected senator from the 
twenty-eighth district. He served in the 
Senates of 1890, 1891, 1892 and 1893, and 
became president pro tempore. While holding 
that position he was selected in the conven- 
tion of 1894 to run for lieutenant-governor 
on the ticket with Levi F. Morton. He was 
elected, served two years, and was succeeded 
by Timothy L. Woodruff. He was granted 
the degree of doctor of laws by Union 
University. Judge Saxton was one of 


rate of $3 per thousand in November, 1903. 


Only those persons who presented 100 bands 
of certain designated brands of cigars could 
participate. As an aid in estimating, the 
advertisement contained information as to 
the number of cigars upon which a similar 
tax was collected by the government in the 
several months of the years 1900, Igo1 and 
1902. Section 323 of the Penal Code defines 
a lottery as “a scheme for the distribution 
of property by chance among persons who 
have paid or agreed to pay a valuable con- 
sideration for the chance, whether called a 
lottery, raffle, or gift enterprise, or by some 
other name.” To constitute a lottery, Justice 
Davis decides, the distribution must be one 
wholly “ by chance;” there can be no element 
of human experience, judgment, reason, or 
skill. ‘Upon analyzing the scheme com- 
plained of here,” continued the justice, “ it 
will clearly appear that the success of the 
competitors does not depend upon mere 
chance. They estimate as to the number of 
cigars upon which the government will re- 
ceive a certain tax in November, 1903. It 
is impossible to fix the amount until the 
month is ended. But the result will be de- 
termined by well-known forces and condi- 
tions whose influence can be examined and 
estimated in advance. Those who have 
knowledge of the tobacco trade, by the exer- 
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cise of skill in the examination of its statistics 
of past supply and demand, might easily 
form a judgment as to future supply which 
would be the determining factor in making 
him a successful competitor in this contest. 
On the other hand, one who is ignorant of 
these conditions, though it is possible for him 
to make a successful guess, would probably 
be unsuccessful in his effort.” 

sbensaliillenli 


THE DUTY OF THE STATE TO ARBITRATE 
OR ADJUDICATE CIVIL AS WELL AS 
CRIMINAL CAUSES. 


When the duty of the State to society or the 


individuals of society has been fully exercised or|tral government gained power. 





—— 
—=> 


vidual retaliation and sometimes by appeal to the 
ruler or established agent; the measure of dam. 
ages or satisfaction being an equal damage of 
aggression, justice is enforced by private action, 

Private vengeance and public punishment were 
mingled in various proportions, the one decreasing 
and the other increasing along with progress to 
a higher state. The right of feud, it is stated 
* * * lies at the root of all Teutonic legisla. 
tion * * * , each freeman is at liberty to de 
fend himself, his family and his friends; to avenge 
all wrongs done to them. However, instead of 
being, as at first, his own judge respecting the 
extent of retaliation, the injured man_ presently 
comes to have restraint put upon him by custom 
During this transitional state, under the feudal 
system, private rectification of wrongs slowly 
yielded to the public rectification only as the cen- 
The feudal lords 


developed, then will be the passing of the lawyer, | thought it a disgrace to maintain their rights in 
or develop a social agent with greatly modified} any other way than by force of arms. 


functions and character. 


Under the chapter in Mr. Spencer’s Synthetic 


Philosophy, entitled “The Duties of the State,” he 
shows the fact that government is initiated and 
developed by the defensive and offensive actions 
of a society against other societies. That the 
primary function of the State, or, of that agency 
in which the powers of the State are centralized, 
is the function of directing the combined actions 
of the incorporated individuals in war. That the 
first duty of the ruling agency is national defense, 
and to maintain what we may consider as measures 
to promote intertribal justice, measures that are 
more imperative and precede measures to main- 
tain justice among individuals. But it is also 
shown that the duty of the State to the individual 
is to protect him in the proper exercise of his own 
good and well being. 

Many simple societies exist permanently, and 
many complex societies have existed for long 
periods, without any measures being taken by the 
ruler to prevent aggressions of individuals on one 
another. 

While the necessity for combined action against 
enemies of the tribe is obvious and peremptory 
and prompts obedience to the leader, no obvious 
necessity exists for defending one member of the 
tribe against another; danger to tribal welfare is 
either not recognized, or not thought great enough 
to call for interference—and when injured each 
member of this tribe did his best to injure the 
aggressor. 

This rude administration of justice which we see 
among gregarious animals, as well as among prim- 
itive hoards of men, having been a recognized cus- 
tom before any political rule existed, long sur- 
vived the establishment of political rule. Hence, 
in all early societies we find the lex talionis in 
force, now independent. of the ruler, and now 
recognized by the ruler. 
justice is mixed and various, sometimes by indi- 








The administration of | 


With all of which ‘we must join the long survival 
of judicial duels and of private duels. 

From the primary function of government, its 
secondary function of defending its component 
members against one another is step by step 
established; it is a differentiation of the primary 
one, first the rectification of wrongs is a part of 
the business of the individual and a part of the 
family. 

The demands of tribal justice are satisfied by the 
killing of a member of a tribal antagonist, whether 
a guilty member or not, and thus private justice is 
changed into the administration of public justice. 
Thus is shown the growth of judicial and legislative 
functions. 

Once established, this secondary function of the 
State goes on developing and becomes a function 
next in importance to the function of protecting 
against external enemies. 

But with the progress of civilization the admin 
istration of justice continues to extend and to be 
come more efficient. Thus, it seems to be shown 
that the two essential State duties are, protection 
of the State as an organization, and of the indi- 
viduals from internal aggression. Hence, the nec- 
essary State coercion is tacitly authorized, as purely 
private rectification of wrongs is impracticable, 
and eventually all find it answers best to pay for 
security rather than suffer aggression. 

If these duties devolve upon the State, then the 
State is under obligation to take such measures 
as are needful for efficiently discharging them. 

But while the need for maintaining such am 
organization as is requisite for discharging the first 
duty of the State is fully recognized, the need for 
maintaining such an organization as is requisite 
for duly discharging its second duty is far from 
iully recognized. The defense of a citizen, one 


against another,—not at first a business of the 
government,— has been undertaken by it gradually; 
and, even in the most civilized societies, its discharge 
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of this business is still but partial, and the propriety 


of full discharge of it is denied. Though this does 
not apply to that class of offenders called criminal, 
for in that it is admitted and fulfilled. But the 
admission or fulfillment does not extend to that 
class of offenders called civil. In the first case, for 
a minor offense, the State will punish the assail- 
ant. Yet, in civil cases of great magnitude and 
peril, the State will leave him, either to bear his 
loss or run the risk of further and perhaps greater 
loss in carrying on a suit, and possibly an appeal. 


as corrupt and barbarous as now, with a technical 
system invented for the creation of costs, and that 
we would yet be waylaid by a chancery court which 
keeps suits pending fifty years — until all the funds 
are gone in fees, and ecclesiastical courts have 
continued for centuries fattening on the goods of 
widows and orphans. 

A child may see that with the general knowledge 
people have of legal corruption, and the universal 
detestation of legal atrocities, an end would long 
since have been put to them had the administration 





Says Mr. Spencer, “ Not by lawyers only, but by | of justice always been the political topic. In short, 
most other people this condition of things is de-|the follies, terrors and abominations which now 
fended; and the proposition that it is the duty of| environ law would cease; and that which men now 
the State to administer justice without cost—in| shrink from as an enemy, they would come to re- 
civil cases as well as in criminal cases, is ridiculed; | gard as what it purports to be —a friend. 
as, indeed, every more equitable arrangement is How many are the grievances men bear, from 
ridiculed before successful establishment of it| which they would otherwise be free. Who is there 
proves its propriety. It is argued, that did the State | that has not submitted to injuries rather than run 
arbitrate between men gratis, the courts would be|the risk of heavy law-costs? Who is there that 
so choked with cases as to defeat the end by delay, | has not abandoned just claims rather than “throw 
val § to say nothing of the immense expense entailed on| good money after bad?” Who is there who has 
the country. But this objection proceeds upon the | not paid unjust demands rather than withstand the 
its viciuus assumption, that while one thing is changed, | threat of an action? Who is there that cannot 
ent § other things remain the same. | point to property that has been alienated from 
tep ‘It is supposed that if justice were certain, and| himself or family from lack of funds or courage 
ary could be had without cost, the number of trespasses | to fight for it? Who is there that has not a relative 
of would be as great as now, when it is uncertain and | ruined by a lawsuit? Who is there who does not 
the expensive. The truth is, the immense majority of | know a lawyer who has grown rich on the hard 
civil offenses are consequent on the inefficient ad-| earnings of the needy and the savings of the op- 
the ministration of justice would never have been) pressed? Who is there that cannot name a once 
her § committed had the penalties and justice been| wealthy man, who has been brought by legal 
> is certain. |iniquities to the workhouse or the lunatic asylum? 
ice. “But when we come to contemplate it, it is a| Who is there that has not, within his own personal 
ive J monstrous proposition. This, which the objection | knowledge, evidence of the great extent to which 
implies, that multitudinous citizens should be left|the badness of our judicial system vitiates our 
the to bear their civil wrongs in silence, or risk vuln | whole social life; renders almost every family 
ion § in trying to get them rectified, and all because the | poorer than it otherwise would be; inflicts daily 
ing State, to which they have paid great sums in taxes, | anxiety on every man, and hampers almost every 
cannot be at the trouble and expense of defending | business transaction? 
1in- them The public evil of discharging this function! The foregoing discussion and conclusions seem 
be would be so great that it is better for countless| valid, and any adequate contemplation of the 
wn citizens to suffer the evils of impoverishment, and atrocities of the results and effects upon society 
ion — many of thein of bankruptcy; meanwhile, through) of our judicial system, will deem the above ar- 
di- § the officers of its local agents, the State is care-| raignment very moderate indeed. While with a 
ec- | ful to see that their stink-traps are in order.” | boasted civilization and jurisprudence purporting 
rely The justice question gets scarce any attention, to be for the protection of society — and the indi- 
ble, and we daily submit to be oppressed, cheated, | viduals thereof, scarcely a man or woman of mature 
for | tobbed. The institution which should succor the | years escapes the cruel aggressions and persecutions 
man who has fallen among thieves turns him over | of judicial piracy, and the privateers of the legal 
the to solicitors, barristers and a legion of law officers; | profession. Clearly, under our judicial system these 
res drains his purse for writs, briefs, affidavits, sub- legal privateers and pirates are promoted. The 
Poenas, fees of all kinds and expenses innumerable; | lawyer is the man of blood, the natural promoter 
an involves him in the intricacies of common courts, of aggression, strife and injustice. 
rst } chancery courts, suits, counter suits, and appeals;| The triumphs of the successful lawyer are often 
for and often ruins when it should aid. illustrated or shown by the legal or judicial wrongs 
site Mr. Spencer also states, substantially, that it is| and cruelties that he has inflicted, in the wreckage 
‘om inconceivable that had external and internal pro- | of families, fortunes and institutions, and in the 
one tection been the sole recognized functions of the | enormous fees that he has obtained from his vic- 
the legislature, and had the parliamentary elections | tims, all of which atrocities are deemed virtues 
lly; been habitually contested on questions of legal re- | because legal. The professional success of the 
rge form, the administration of justice would have been' myriads of young attorneys annually let loose to 
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prey upon society, without moral, legal or financial 
responsibility or restraint, depends upon the wealth 
or status of the community and the extent to 
which they are able to invade and devastate it. 


Peaceful and inexpensive adjudications, the well | 


being of society and the individual, are not in usual 
contemplation. 

Is it any wonder that insanity results, and suicide 
is often adopted as a mode of escape or relief? 
Undoubtedly our civilization is steadily changing 
and improving by the substitution for the ruder 
forms of earlier barbarism and cruelty of another, 
for refinement of intensity beyond comparison. 


That all these conditions represent natural and, 


necessary phases of social development is not 
denied. Only that it cannot be maintained that our 
present judicial system or status is either a desirable 
or final one. 
DonaLp McPHERSON, 
1102 New York Ave., N. W., Washington, D. C. 
——— 
LEGAL ETHICS. 


LicENSE TO Practice LAw FROM SUPREME COURT OF 
Sister STATES — UNAVAILING IN NortH CAROLINA. 

The legal profession, as such, is noted for its 
liberality, generosity, its broad and comprehensive 
scope of men and measures, and does much in 
molding and perfecting the legislation of the sev- 
eral States. 


As a profession, it is in touch with the rights | 
and remedies of persons and of property, and is) 


the guiding hand in State legislation. The bar of 
the State of North Carolina have only to request 
remedial legislation to effect the change, but they 
have not done so. 

The Supreme Court must enforce the laws as they 
find them, and are powerless to effect a change 
should they desire it. 

An attorney from North Carolina may go into a 
sister State to reside and practice his profession, 
and having his license from the Supreme Court 
of North Carolina, may be admitted to practice 
and be enrolled among the attorneys of such State, 
upon motion and the payment of the usual fee. 

There is such an abiding confidence in and re- 
spect for the ability of the Supreme Court of North 
Carolina to believe it would not license any one 
not thoroughly qualified. But North Carolina does 
not return the compliment. 

As the code of North Carolina is now interpreted 
by its Supreme Court, Chief Justice Fuller, of the 
United States Supreme Court, could not go to 
North Carolina to reside and practice law without 
being compelled to pass the examination required 
of all applicants for license, and if he did not, the 
court could not certify in the language of the code, 
“the applicant has been examined and found quali- 
fied.” No value whatever, no consideration what- 
ever is accorded to the learning, ability and 
efficiency of the Supreme Courts of sister States, 








jand a license from them is worthless and of no avail 
|in North Carolina. 


| This being true, all attorneys going from North 


| Carolina to another State to practice ought to i 
treated as his State treats other attorneys, but this 
would be most distasteful and unprecedented in, 
| profession both generous and chivalrous, both hoy. 
| pitable and magnanimous, which looks to the ma 
and his acquirements without regard to whence he 
came. 

The bar of North Carolina is an able bar, ané 
counts many eminent jurists who do not fear com. 
petition upon the score of learning or ability. Ex. 
isting conditions are believed to be the result of 
apathy. The purpose of this article is to call at 
tention to a condition which does injustice to them 
‘and is uncomplimentary to the Supreme Courts of 
other States, whose license to practice is entitled 
to as much consideration as they accord to a license 
issued by the Supreme Court of North Carolina. 

A vigorous denunciation by the press represent- 
ing the profession in other States may stimulate 
the bar of North Carolina to secure at the next 
legislature remedial legislation, in harmony with 
the universal spirit of generosity which pervade 
| the profession everywhere. 

Southern Pines, N. C. 


GeEorGE H. Locey. 
| 
CAN LAWYERS BE HONEST? 


a 


| At the outset the injustice of the popular prejt- 
| dice against lawyers must be conceded, though offer- 
ing much that could only be taken as indorsement 
of it. 

The importance of the inquiry seems to demand 
a positive and satisfactory answer irrespective of the 
amount of discussion its solution may require. No 
doubt either side can readily enlist a multitude of 
defenders, and distinguishing zealots may be found 
on both sides. 

Perhaps, what can be said can only serve, Patroc- 
lus like, to arouse some active Achilles, but we 
cannot be content to remain any longer idle while 
the enemy appears to hold the vantage ground. 

Every lawyer discovers 1n early practice that the 
average man bears the legal profession a prejudice. 
The possession of this prejudice does not abash the 
holder. Though his personal experience may cause 
him to respect and admire every attorney with whom 
he has business dealings, yet lawyers, as a class, 
he unhesitatingly denounces. Though other pro 
fessions fare well at his hands, an opportunity to 
decry the legal! profession is never overlooked. Some 
analyzing minds distinguish the lawyer from the 
man, and criticise only his professional acts; but 
the great majority use no swch discrimination, and 
the man who practices law is by them viewed with 
suspicion. Lest by this we may be driven to other 


pursuits, serious reflection teaches us that the very 
character of the work of the legal profession debars 
it from the fair treatment and kind consideration 

















whil 
goo 


salv: 
and 
ness 
lime 
spol 
cros 
and 
iste 
fair 
it. | 
rep 


wil 
wa 
his 
anc 


str 
the 
sat 
Sc 









reeF ees 


Om- 
Ex. 
t of 
| at. 
hem 
$ of 
itled 
ense 
a. 

ent- 
ilate 


ejt- 





THE ALBANY 


LAW JOURNAL. 335 





— 








accorded to the others. The very nature of our 
employment arouses the enmity of our neighbor, 
while the work of other professions appeals to his 
good will. 

The duty of the clergyman is to minister for the 
salvation of souls. He gently leads the wayward 
and the erring one back to the path of righteous- 
ness and virtue, which brilliant with the light sub- 
lime, points the way to life eternal. As the Master 
spoke words of comfort to the penitent thief on the 
cross, so to the guilty murderer upon the scaffold 
and the wicked miscreant at the guillotine, the min- 
ister offers consolation and seeks to buoy up the 
fainting soul by the promise of a happy hereatter 
it. exchange for a sincere expression of belief and 
repentance. 

Though a minister of the Prince of Peace, he 
willingly administers the sacrament to the dying 
warrior, and devoutly utters a fervent prayer for 
his departing soul. In the ear of the sobbing widow 


result of their vilest machinations. His sternest duty 
compels associations with the most depraved, while 
human blots do strive to stain his record for the 
sake of future gain. Envy, greed and malice join 
hands to block his path. The higher his advance- 
ment the more numerous obstacles confront him. 
‘Lhe more unsullied his reputation, the more deter- 
mined becomes malice to tarnish it. His foibles 
are harshly criticised, his frailties are exaggerated, 
and his faults magnified. Whatever of merit is 
conceded him is grudgingly granted with a “ but.” 
Whatever error he commits, Dame Rumor sends her 
fleetest messenger to spread abroad. Defeat brings 
te him no sympathizing friend, but often moves his 
|client to turn and denounce him. This being true, 
is it strange that the lawyer should be misjudged by 
| the ignorant, the stupid and the undiscerning? Or 
| that the educated, intelligent and refined should 
| often be unjust to the profession? 

| A lawyer has been defined to be “One who passes 





and trembling orphan he whispers of the Almighty | his time in taking advantage of contemporaries.” 
Helper, whose powerful and protecting arm is ever | This definition is the natural outgrowth of the popu- 
stretched forth for the support and preservation of |!ar disbelief in the average lawyer’s honesty and 
those who lean on Him. To the upright and self-|integrity. No one denies that some dishonest and 








satisfied, he appears as the ambassador of that 
Scvereign whose faithful and willing subjects they 
proclaim themselves to be. 

Though the impious scoffer may ridicule, the pro- 
nounced sceptic may doubt, or the confirmed infidel 
deny his assertions, yet his good work still con- 
tinues and his claim can never be controverted, un- 
less from the spirit land there shall return an oppo- 
nent who knows. If aught of error his promise con- 
teins, it will only be known in the great beyond. 

The intelligent, well skilled and successful phy- 
sician should and does receive the favor and good 
will of the community in which he labors. When 
dread disease with feverish heart sends forth a 
festilential plague, when invalids multiply, and con- 
tagion reigns, he who can check these devastating 
scourges, protect from their ravages or restore their 
victims to health, is welcomed as a ministering 
angel and is enthusiastically praised by all who have 
been saved by his skill, as well as by all who rejoice 
in his patient’s recovery. His only detractor is 
some envio'ts brother. In the awful presence of the 
grim destroyer, the hardest heart is softened, the 
sternest visage grows mild, and he who has been 
rescued from the king of terrors, checks his re- 
joicing to voice his gratitude to his preserver. Not 
every doctor merits praise. The newly made mound 
and marble slab too often bears silent witness to 
the lack of skill of some practitioner; his adverse 
comment has no proof, and the buried blunder will 
Not rise to convict him. 

How different is the lawyer’s lot! His chief occu- 
pation assails man’s most tender spot —his pocket. 
His noblest victory is another’s sore defeat. His 
greatest triumph means, perhaps, financial ruin to 
his foe. Temptation lies in wait for him on every 
side. Base, sordid and designing men continually 
seek to use his skill and talent to secure a successful 





| dishonorable men practice law, and that tricksters 
|and pettifoggers may be found in the ranks. There 
| never yet was profession, class or society, that had 
\other than an ephemeral existence, that failed to 
|gather discreditable members. The greater the 
|jrofit to be gained, the higher the honor to be 
‘reached, the more numerous are the unworthy appli- 
cants. Yet it were gross injustice to visit upon the 
|entire membership the sins of the disreputable few. 

When a minister of the gospel, with a wife and 
family, persuades some woman in his congregation 
to abandon her husband and littles ones and elope 
with him, we do not revile the clergy nor prohibit 
pastoral calls. 

When a doctor is so dishonorable as to seek the 
ruin of a patient, we neither blame the medical pro- 
fession nor forbid physicians to visit our homes. 
| We consider them isolated cases and argue them to 
be simply exhibitions of individual depravity that 
would have manifested itself in any walk of life. 

But where some disreputable pettifogger, whose 
|habits, general appearance and countenance should 
|deter any reasonable man from reposing confidence 
|in him, betrays a client, every scoundrel who has 
|been prosecuted for crime, every perjurer whose false 
iestimony has been scathingly denounced, and many 
reputable citizens who have been sadly disappointed 
in the result of law-suits in which they had personal 
interests, exultingly refer to it as another example 
of the dishonesty of “these rascally lawyers.” 

The jury which acquits a murderer, whom the evi- 
dence has proven guilty to the satisfaction of every- 
body else, will be heard condemning lawyers for aid- 
ing criminals to evade justice. The defrauding bank 
cashier, who has just escaped the penitentiary by the 
persevering efforts, the untiring energy and the emi- 
nent ability of his counsel. can, within a month, be 
heard denouncing lawyers as robbers. The client who 








336 


THE ALBANY 





LAW JOURNAL. 








has shamefully misrepresented his case to his coun- 
sel when seeking his advice, after the trial is loud 
in his abuse of the lawyer who led him into a losing 
law-suit. The defendant who has been positively 
informed that the law is against him and who re- 
fuses to harken to the advice of counsel favoring a 
compromise, seeks solace in defeat by charging his 
counsel with having sold him out. 


Every well-informed person knows that no class | 
of men is subjected to such frequent and powerful | 


temptations to dishonesty as the average lawyer. 
Where others readily yield he stubbornly refuses to 
surrender. He not only protects himself from dis- 
honor, but many times compels his client to be 
honest. No one knows better than the lawyer that 
it pays to be honest. And when a lawyer lacks prin- 
ciple sufficient to protect his integrity, policy gen- 
erally comes to the rescue. The lawyer can claim 
ne credit for being honest from policy, but he had 
far better be honest from policy than not be honest 
at all, 

There is a great difference between active and pass- 
ive honesty. He is not the honest man who never 
met temptation, nor is he virtuous who never felt 
the burning heat of passion’s flame. But he who 
scorns the fascinations of allurement and with proud 
disdain rejects the proffered price of perfidy, can 
tairly claim to be an honest, upright man. 

Lawyers are not saints or paragons of excellence. 
Their merit and integrity will average with that of 
any class. 
greatest benefactors. Upon their leaders Fame has 
laid her priceless crowns. Their profession compels 
the trait of fidelity, and it, like charity, covers a mul- 
titude of sins. 

The lawyer’s duty to his client so often requires 
of him supreme indifference to the sentiment of the 
community that he grows careless of its opinion. 
Lawyers know the people better than the people 
know lawyers. Every member of the bar feels the 
injustice of the popular prejudice but seldom con- 
siders it worth while to attempt to correct it. 

Who scorns public opinion by public opinion will 
be condemned, and the popular estimate of lawyers 
will never be modified until lawyers themselves seek 
to change it. Joszru M. SULLIVAN. 

Boston, Mass., September, 1903. 


en 
COPYRIGHT. 


Book COMPILED FROM EARLIER 


Use oF PorTIONS OF 
Books. 


Unitep States Crrcuit Court — SouUTHERN DISTRICT 
oF New York. 
(October, 1903.) 

CoLLiery ENGINEERING Co. v. Frep. W. Ewa tp et al. 


—_ 


The owner of the copyright in a school book, a 
law digest, a dictionary, a gazetteer, a business or 
social directory, or any book which is not a work of 





Within their ranks have stood man’s | 


creative or imaginative literature, cannot prevent 
subsequent writer upon the same subject from com- 
paring the copyrighted work with the original 
sources, eliminating therefrom all that was not 
copied from such sources.and then republishing the 
rest of the book. 

Moffatt v. Gill (86 Law Times Rep. 405) and 
| Edward Thompson Co. v. Am. Law Book Co. (C. C, 








| A. 122 Fed. R. 922) followed. 

| Morton for reargument of application to punish 
|for contempt in alleged disobedience of a decree 
entered by default enjoining the defendants from 
publishing certain treatises on mathematics specified 
in the order and also enjoined them from publishing 
any books infringing any of complainant’s copy- 
rights in its school books. 

Edmund Wetmore, Livingston Gifford, and David 
C. Harrington for complainant and the motion; 
Roger Foster and Edwin C. Dusenbury, for defend- 
ants, opposed. 

LacomBE, C. J.—It would seem that all books 
which are not purely literary, that is, are not works 
of creation or imaginative literature, but merely 
compilations of statements founded elsewhere, 
| should be treated alike in applying the principles of 
| the law of copyright. Legal digests, such educa- 
| tional books as we have here, algebras, arithmetics, 
| etc., statistical year books, dictionaries, gazetteers, 
| business or social registers, are all produced by the 
| same methods and the use of a skill that is merely 
'clerical. I do not understand that this proposition 
is a novel one, and should have so held had there 
been no opinion delivered in Edward Thompson v. 
American Law Book Company (122 Fed. R. 922). 
What I understand has been done in the case at 
| bar is this: Complainant, by its employes, com- 
| piled an aritmetic (to take a single example) 
| principally from earlier books with some little new 
matter, mainly in the shape of new examples and 
| illustrations. This was copied bodily without new 
| independent research of the authorities and pub- 
lished. Suit was brought and further publication 
of the infringing book restrained by injunction. 
Thereupon defendants (one or more of them) took 
the infringing book and compared it with the au- 
thorities from which complainant compiled its orig- 
inal book. Where text or example was found in the 
earlier books it was marked for retention, all else 
was struck out and what was left is the new pub- 
lication now complained of. It would seem that 
under the rule laid down in West Pub. Co. v. 
Lawyers’ Co-operative Co. (77 Fed. R. 756) this 
was an improper use to make of the original in- 
fringement. 

In Moffatt v. Gill (86 Law Times Rep. 405), the 
court said: “You cannot, where another man has 


compiled a directory, simply take his sheets and re- 
print them as your own, but you are entitled taking 
sheets with you, to go and see whether the exist- 
ing facts concur with the description in the sheets, 
and if you do that you may publish the result as 
The case cited is not controlling upon 





your own.” 
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this court, and if I were to decide the original mo- 
tion here without some stronger authority, I should 
not follow it, because the results which follow from 
it are most inequitable. A, we may assume, prepares 
an entirely new classified business directory of the 
city of New York, wholly from original investiga- 
tion, and publishes the same. The undertaking is 
an enormous one, and can be accomplished only by 
the employment of hundreds of men at the cost of 
thousands of dollars. B undertakes thereafter to 
publish a directory of all the architects in New 
York city. To cull their names out of the world 
of business activity in such a hive of industry as 
this by original research would be a task nearly as 
dificult and costly as the one A undertook. But 
if the defendants could take only the list of architects 
found in A’s book and then visit the places named 
therein to “see whether the existing facts concur 
with the description,” retaining the name, address, 
names of partners, etc., where such concurrence was 
found and striking them out where death, removal 
or withdrawal from business had eliminated them, 
B could prepare a “ Directory of Architects in New 
York city” at a mere trifling expenditure and 
trouble, because A had already done the work which 
B thus appropriated. Nevertheless under Moffatt v. 
Gill he could do this without offense. This is a 
harsh rule, but it may well be urged that the adop- 
tion of any other would in the whole tend unduly 
to hamper subsequent compilers, and be contrary to 
public policy. 

It is thought that in the recent decision in Ed- 
ward Thompson Co. v. American Law Book Co. 
the Court of Appeals in this circuit has approved 
the rule laid down in Moffatt v. Gill. For that 
reason the conclusion is reached that the defend- 
ants have done only what they were entitled to do, 
since it is all the same whether they went through 
the process of elimination and retention with com- 
plainant’s original publication or with a Chinese 
copy thereof. 

The motion is denied. 


——— 


THE LAW’S DELAY NO EXCUSE FOR 
LYNCHING. 


In THE Court oF Pusiic OPINION. 


are focused upon one point and an examination 
shows, clinging to a stake, chained with iron chains, 
with fagots placed at his feet, a prisoner, who is 
about to be burned alive, and this under the boasted 
civilization of the twentieth century. 

Before the fagot is touched by the flame there is 
a moment’s pause, and the victim in open confession 
concedes the performance of a crime which shocks 
the sensibilities of the multitude —the unforgive- 
able crime against womanhood, and by a colored 
man against a white woman. No time is lost to 
study extenuating circumstances, or afford a defense. 

Without a trial of the prisoner, without an 
opportunity to be confronted with witnesses, without 
a chance for him to be heard, the fire is set, and 
with a few agonizing shrieks a human being is 
flung into eternity at the hands of a frenzied, un- 
bridled mob, and another day discovers in the 
conduct of the people no sign of regret or repent- 
ance for the awful act. 

This scene has been duplicated in the south, in 
the west and in the central west so many times, 
and under such a variety of circumstances, that the 
world is aghast at the spectacle, and the American 
people stand indicted for the offense, and are charged 
with a wanton and reckless disregard of law, of 
order, and of public decency, until the subject has 
become one of vital civic interest requiring the 
most careful and conservative action to avoid con- 
sequences the possibilities of which cannot be fore- 
told. 

The above instance crystallizes in a form to be 
readily understood the gist of the specific crime, the 
subject of punishment at the stake, and its speedy 





penalty, and which punishment in the manner in- 
| dicated, or in other forms equally atrocious, must be 
| justified before the bar of American public opinion 
|or the indictment is good and must be sustained, 
and it seems to me that the defendant is guilty, and 
that such conduct is clearly neither justified by law, 
| by morals, by religion, or even by the sanctity of 
|the home, which above all things else must be kept 
| pure and sacred to secure an elevated, ennobled and 
| enduring commonwealth. 


PoIntTs. 
I. 
| No one claims that the spirit which prompts the 
| bullet and the stake for any crime is justified by the 


Tue ProrLe or THE UNITED States v. THE SPIRIT) positive law of the land, and the contention of de- 


oF Mos RULE. 


Brief for the People. 


STATEMENT OF FActs. 
A threatening mob has gathered in the distance. 


It circles in an ominous silence around some abject, 
trembling object. A closer inspection shows the 
turbulent crowd to be composed of representative 
citizens of excellent character, who seem for the 


fendant that the delays in the administration of the 
law are such that of necessity resort must be had to 
/mob violence to curtail and subdue the criminal 
| class addicted to the crime outlined has no sure 
| foundation upon which to rest. 

| Our criminal laws as administered to-day are the 
| result of the evolution of centuries. They have 
been applied in substance, if not in form, from the 
time our early English ancestors migrated from 
|Germany. The spirit which has underlain the law, 





moment bereft of reason and frantic to wreak their | and its administration, has been one of protection to 


vengeance upon the object of their anger. 


All eyes the accused in order that his rights, not only those 
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of nature, but constitutional as well, might be per- 
fectly preserved. Better that ninety-nine guilty men 
escape than that one innocent man be punished, is 
a maxim having the sanction of Holy Writ, and of 
our law from its beginning. Its golden thread can 
be traced through the whole warp and woof of our 
judicial history. 

The patriarchs of the olden time were confronted 
with this same mob spirit which finds expression in 
the lynchings of to-day. An eye for an eye, a tooth 
for a tooth, had been so interpreted that relatives 
and friends were entitled to wreak immediate ven- 
geance upon a criminal without a hearing, and with- 
out a trial. The result of such interpretation led 
to a condition of affairs where many innocent men 
were wrongfully puished for crimes never committed 
by them. Even in that semi-civilized age the prac- 
tice was condemned as full of error and pandering 
to vicious, uncontrollable passion. 

This led to the establishment of cities of refuge, 
to which one charged with a crime could flee, and 
once within the bounds thereof he was protected, 
guarded and given the rights of trial where he could 
confront his accusers, and if his innocence were 
established, be freed from the penalty of the crime. 
It was the spark which has lighted the criminal 
jurisprudence of the world. 

This idea, as enforced in the patriarchal days, was 
not to shield the guilty, but to protect the innocent, 
and from its institution to the present day it has 
expanded, and shown brightest where Christianity 
and civilization, hand in hand, have reached their 
highest form. 

So, too, running through the administration of 
our criminal law from the foundation thereof, back 
through the formative age of our colonies, to the 
mother land, and beyond her boundaries to the 
Germanic towns, has been manifested the same spirit 
first illustrated on the Judean hills, until the 
machinery thereof assures to the party charged with 
crime every safeguard and protection which a merci- 
ful administration thereof can suggest, and yet it is 
so certain and efficient that very few who are guilty 
escape eventually the punishment due them. “It 
may travel with a leaden heel, but it strikes with an 
iron hand.” 

A brief consideration of the safeguards thrown 








a 


person, confront the witnesses, offer evidence on his 
own behalf if he sees fit, or waive these provisions 
and offer his bail to answer the indictment or for 
trial at once. Next in the procedure in cases of 
felonies is the careful and scrupulous examination 
into the evidence by the grand jury, composed 
almost always of representative men of experience 
and knowledge of affairs, and who sift the evidence 
carefully and present a formal indictment of the 
offender, if the evidence is deemed sufficient. 

To this formal indictment the defendant pleads, 
and his trial follows, in which he may be represented 
by counsel, and the question of his guilt is deter- 
mined, in the crimes of greater degree, by a petty 
jury entirely independent of the grand jury. 

Thus it will be seen, that before he is confronted 
with the actual trial on the charge made against 
him, there is the preliminary examination before the 
committing magistrate, the more particular inquiry 
by the grand jury, and finally the formal specific 
charge to which he pleads in court, followed by his 
trial before a jury of his peers. After this, if con- 
victed, an appeal lies on behalf of the criminal to 
some appellate court, and in. some instances two 
appeals, but no appeal lies on behalf of the govern- 
ment in case of acquittal, the State considering its 
duty done if an acquittal follows after this formal 
trial. All these safeguards are thrown about the 
prisoner, and properly so, lest one innocent man be 
punished, though many guilty escape. 

Now, it is this orderly procedure in the adminis- 
tration of justice that is criticised by the mob spirit, 
the defendant, and the plea is made which may be 
epitomized in the statement, the “ law’s delay,” as if 
the body politic should, because of delay in the ad- 
ministration of the law, wrest the enforcement 
thereof from its regularly ordained officers, and 
place it in the hands of a reckless, unbridled mob. 

This plea is unstable, fanciful, and has no real 
substantial foundation. It is the might of turbu- 
lence. It is the ancestral instinct of reprisal crying 
out from the frenzy of passion. It is irrational, 
and not the result of deliberation or consideration. 
It reverses the judgment of centuries in the frantic 
impulse of the moment, and in no sense can be 
justified on calm reflection. It is looking backward 
into the dark of barbarism for light to illumine the 


around the accused may serve to throw some light civilization of to-day, and discovers but a burned-out 
upon the subject. In the first place in the orderly | fagot. 

administration of the law a person charged with a| It is true that there is more or less delay in the 
crime is taken before a committing magistrate,| administration of the law, which appears to pro- 
whose duties are simple and plain. If satisfied that | crastinate, so that the time elapsing between a crime 
a crime has been committed, and that there is| and its punishment seems at times needlessly pro 
probable cause to believe that the party charged has | longed, but this is not the fault of the law, or its 
committed it, this judicial officer is in duty bound | administration, so much as it is the result of con- 
to hold the prisoner, if a bailable offense, on bail, if| ditions which surround the gradual evolution of our 
not bailable, in person, to answer an indictment by | great judicial system. It does not stand alone in 
the grand jury, in cases of greater crimes, and in| this respect. Seventy thousand children knocked at 
instances of lesser degree to be tried by inferior|the doors of our public schools in Greater New 
courts. York this fall for admission, and were turned away 


At the hearing before the committing magistrate| for want of facilities, or put on half-time attend- 
Should we say, therefore, that the school 


the person charged may appear by counsel, or in ance. 
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system is wrong and should be eliminated, and the 
public should wrest buildings from owners thereof, 
and open them for scholars rather than await the 
orderly preparation by the city for such purpose? 

The great public improvements, the bridges across 
the East river, the tunnelling under the city, the 
subways, the dock improvements, are all in a state 
of progress and not up to the demands of the time, 
nor suitable for the conveniences of the citizens at 
the present time. They have grown with our 
growth, but lag wofully behind, and are adapted to 
the present uses of the city only in anticipation. 
We have outrun the progress of the city fathers, | 
who have not looked far enough ahead to meet the | 
exact demands of a rapidly growing metropolis. 

Standing on San Cloud one may look over the 
city of Paris and will marvel at the beauty of its 
plan, its streets, its palaces, its boulevards, and its 
architecture. With such a prospect he can scarcely | 
believe it possible that the one who foresaw the de- | 
mands, not of the immediate future, but of the far 
future, in planning this, the most magnificent city | 
of the world, should have been criticised as reck- | 
less and extravagant for anticipating the wants of a/| 
future century. The architect in that instance kept 
apace with his age and the century following. He 
was a seer and prophet as well. 

But with us it seems, unfortunately, that in all 
departments public institutions and public improve- | 
ments lag behind the’ demand therefor rather than 
keep abreast or anticipate as they should. Public 
sentiment awaits the growing of the crop before| 
providing for the harvest, though the grain rot in| 
the long delay. 

This is true of the courts in question. The de- 
mands upon them are too great for a _ system | 
planned to accommodate scarcely half the business | 
now presented, and making no elastic provision for 
enlarged requirements. It is but right and just that 
in the administration of criminal law the punishment 
should follow speedily, with all due caution and | 
protection to the accused, the accomplishment of the | 
crime. But it does not follow, because of this de- | 
fect, the delay of justice, that the system is wrong, | 
or that mob rule had better supplant it, or that there | 
is justification at any time for assassination in the | 
name of punishment for crime. It is but a voice) 
that should be heeded by our legislatures in pro-| 
viding an elastic, flexible system for the adminis- | 
tration of law which will meet every emergency, 
and measure speedy, exact and unerring justice in 
every case. 





II. 

But it is seriously contended that the spirit of | 
mob rule is justified by the moral conditions that | 
exist at the present time. This contention is clearly | 
erroneous. 

There is no doubt that there are some questions 
of moral, as well as of national policy, which may 
well be relegated to the domain of an enlightened 
public sense. Indeed, law itself as administered un- | 
der our jurisprudence is the outgrowth of public 


sentiment crystallized in the form of statutes or in 
the expressions of judicial opinion. These, how- 
ever, are the result of evolution from lower con- 
stantly to higher ideals, at least in intendment and 
in spirit, though perhaps not always in practice. 
There is, for instance, the Monroe Doctrine, a 
policy so well known and well defined that the 
schoolboys are able to state with a considerable 
degree of clearness its scope and meaning; but this 
doctrine never has had the form of statute, nor has 
it ever had the sanction of judicial expression; yet 
I venture to say that no subject would find a quicker 
and more ready response of the public in its general 
defense than an invasion of its teachings. It is, 


| however, in no way inconsistent with our public 


laws, nor does it in any way shock the conscience. 
It is consistent with our religion and our institu- 
tions, and if enforced it would appeal first to every 
art of peace before resorting to the sword. It is not 
like the mob spirit, which, as its very name implies, 
rises in its might in spite of government and the 
governed. 

It is said, however, that the conditions of the 
colored race, with respect to certain crimes, the 
enormity of which is dreadful to contemplate, are 
such as to preclude the orderly administration of 
justice from effecting the remedy desired, of pro- 
tection to the public and correction to the individual. 

This aspect of the case requires a consideration of 
the conditions as they actually exist, and at least a 
cursory view of their origin. 

Within the memory of men still living four mil- 
lion of slaves were liberated by the stroke of a pen. 


| They and their ancestors had been in slavery for 
| generations. 


They represented a class of civilization 
akin to that of the twelfth century. Side by side 
with them was the civilization of the nineteenth 
century. But suddenly thrust upon this childhood 
condition of the race were the franchise, the duty of 
self-protection, -self-cultivation and development. 
Compared with the twelfth century civilization of 
our own race, there is little doubt that the condi- 
tion of the negro was in many respects superior, and 
in others inferior. 

Our best people of to-day consider that one grave 
mistake was made in the sudden freeing of the 
slaves without preparation, leaving them upon an 
impoverished land without government aid or sup- 
port, and without that independence and courage of 
spirit so peculiar to the Anglo-Saxon race, which 
would lead them out of the desert of their condition 
into the promised land of prosperity and success. 


| They, as children in the dark, needed something 


more than a call into the light. 

Poverty, struggle, antipathies, the subjection of the 
servient race by the dominant race, the lack of educa- 
tional advantages and facilities, the childhood of the 
race itself —all these contributed to put before the 
nation a question which could be contemplated, from 
the aspect of the negro himself, only with pity, and 
should still be dealt with under such motives of 
benevolence, charity and unselfish kindness as a 
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superior nation is bound always to exercise toward 
an inferior. Considered from this point of view, 
the only wonder is that the negro has conformed so 
well as he has to the tenets of an environment 
essentially new to him. 

The South at the close of the civil war became a 
great school, and the sentiment of the North under- 
took to act as the schoolmaster, and to train children 
which did not belong to her, and with whose habits, 
conditions, ability and intelligence she was but 
barely acquainted. It was a neighbor undertaking to 
correct a neighbor’s children, with the usual result 
of misunderstanding and bitterness. And to-day it 
is being realized that the best friend of the negro is 
the South, who can best, too, solve the great ques- 
tion involved in this discussion. 

Now, if it be true that the problem presents a 
question of nineteenth century civilization against 
the twelfth century civilization, upon what pos- 
sible ground of morals could be justified the 
stake, the halter, or worst of all the new theory ad- 
vanced of mutilation, as a corrective to the evil? 
Let it rather be a question where the known institu- 
tions should be conservatively enforced; where, be- 
cause of his weakness, the negro should be guaran- 
teed protection of life, liberty and happiness under 
constitutional guaranties, more rigidly enforced in- 
deed than as to the superior race, and because of 
the unfortunate condition of the servient one. Of 
him that has received much, much will be expected, 
and the gifts of the dominant race lose their quality 
of charity and kindliness just in proportion as they 
appear less kindly to the weak and humble than to 
the strong and dominant. 

Hence, 





a true consideration of the conditions| 





upon a more humane basis. From the scourge, the 
branding iron and ostracism sentiment has changed, 
until to-day in civilized communities the criminal 
classes are considered largely as objects to be pitied 
rather than condemned, and when punished it is 
with the hope of regeneration, improvement and 
education upward to a higher plane. It is this prin- 
ciple which has built our reformatories, our indus- 
trial institutions of learning, our asylums, our 
charitable institutions, and the thousand and one 
forms of organized benevolence which call into con- 
stant exercise the doctrine that they that are strong 
should bear with the infirmities of the weak. 

All this has been brought about by the inculcation 
of the more humane doctrines of Christian civiliza- 
tion, and they have taken such a hold on the Ameri- 
can people that one cannot contemplate, but with 
antipathy amounting to revulsion, the very thought 
of the mob spirit being invoked to punish any crime, 
however revolting or atrocious it may be. It is con- 
trary to the spirit of Christianity, which tolerates 
and educates with the hope of reformation, rather 
than condemns with the expectation of terminating 
the wrongdoer and the wrong. 

It is true that the example of a criminal suffering 
the penalty of his crime may bring before the im- 
agination a picture so revolting as to make a lasting 
impression, and act as a deterrent to others to the 
commission of similar crimes; but does it follow 
that the plain. orderly administration of justice 
through the established courts and procedure, bring- 
ing the same result with precision and certainty, 
would not produce the identical effect, and possibly 
be more lasting in its quality? 

Civilization has gradually given up the idea that 


which really exist as between the two, the servient | such effects are necessary to impress upon the mind 


and the dominant races in the South, leads against | 


rather than in favor of the exercise of mob rule 
under any pretext, in order that the weakest may be 
safeguarded by every right, moral and constitutional. 
It is the strong bearing the infirmities of the weak, 
and thus fufilling the law of God. 


Ill. 


That the mob spirit is neither justified by reli- 
gion, nor the necessary protection of the sanctity of 
the home, is also clearly apparent. 

An eye for an eye, a tooth for a tooth, and who- 
soever sheddeth blood, by man shall his blood be 
shed, are doctrines that thundered down from Mount 
Sinai during the infancy of the patriarchal Jewish 
race, and were justified by conditions that then ex- 
isted. It was a time when might made right — 
when civil government existed only under a paternal 
form and when power in a physical sense was neces- 
sarily recognized as the only proper control over a 
semi-barbarous race just rising into the horizon of 
a better civilization. 

And the drastic penalties of that time were gradu- 
ally superseded by a more benevolent and charitable 
doctrine. Malefactors are no longer considered 
and treated as outcasts of society. They are treated 








of the multitude the seriousness of crime, and the 
awfulness of the penalty which may follow. It is 
but a few centuries since that criminals, even under 
our English laws, were convicted, hanged, and at 
times quartered, and their remains placed upon 
crosses in public places as spectacles to the people 
and illustrations of the consequences of crime. This 
no longer is done; but, on the contrary, when capital 
punishment must be administered under our humane 
laws, those methods are sought which are kindest 
to the victim and give as little publicity to the act 
depriving a human being of life as may well be 
done, and this is so in response to the civic senti- 
ment against the revolting scenes of public capital 
punishment, and the more tolerant and charitable 
views of the present age. 

In a word, America cannot afford to go back- 
ward. and must needs be foremost in the ranks in 
<ne kind, benevolent and charitable administration 
of her laws, to the end that, while no guilty man 
escape, no innocent need suffer. It is true that 


crimes are committed which shock the national con- 
science, that invade the sacred precincts of the 
home, that threaten to render and make fearful the 
closest ties of domestic freedom and _ tranquility, 
and that one, however strong his poise and rational 
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judgment, is tempted to wreak vengeance and that 
speedily, upon the criminal engaged in such conduct ; 
but it must not be forgotten that to answer such 
sentiments is to respond to the cry of vengeance 
and to consider but the present passion, without 
careful consideration or deliberate judgment. It 
js subordinating culture to barbarism. It is the 
how! of the wolf and hyena. It is:the poise of the 
war club and the battle axe of barbarism, and not 





things at issue on the same day, it would be best 
for all concerned. Then, as it should be, the court 
would be the natural and first resort of disputants, 
gladly attended, quick and sure in result, and so 
expeditious as to satisfy the demands of the most 
exacting. 

But, of course, such courts would not be adapted 
to our complex commercial and social requirements, 
though ours of to-day would be admirably adapted 


that justice tempered with mercy which commends |to these conditions, were they expansive enough to 
itself to the teachings of Holy Writ, and is the fore- | meet the demands upon them, and I venture to say 
most flower of modern civilization. |that, generally speaking, if the number of judges 


IV. 

It thus appearing that the spirit of mob rule is| 
neither justified by law, by morals, by religion or the | 
necessary protection of the sanctity of the home, 
it is not difficult to suggest a remedy for the condi- 
tions which provoke an appeal to brute force. 

Narrowed and crystallized in its briefest form, | 
the chief justification urged in favor of mob rule 
in cases of crime such as we have been considering, 
is the law’s delay, as suggested herein, and it may 
not be out of place to point out, in a measure, some 
elements which may at least aid in solving this 
problem. That at times a longer period than is 


justified by conditions elapses between the com- | 
mission of a crime and its punishment cannot be! 


doubted. Indeed, it may well be conceded that the 


were increased, the procedure of the courts made so 
flexible as to meet all emergency demands speedily, 
the opportunity given for a full hearing of every 
case in the first instance, and technical and dilatory 
practices constantly frowned upon by the justices, 
the law’s delay would never be invoked as an excuse 
to justify the mob spirit; but, on the contrary, the 
court and its administration would be appealed to 
in criminal and civil cases alike as the true fountain 
of justice, open and free to the outcast and the pub- 
lican, the rich and the poor, and whose benevolent 
influence would so exert itself upon thé popular 
mind that mobs and rumors of mobs appealing to 
the brute passions of mankind would be heard of 
no more. 

Happy the day under such conditions when the 
| civil suitor and the accused alike will gladly seek 


delay in the administration of the law is prejudiced the courts as a sanctuary and refuge wherein may 
not only in cases of criminal jurisprudence, but civil| be adjusted equitably and speedily all wrongs of 
| 


jurisprudence, as well. Justice delayed is redress| property or of person, and whatever the determina- 
denied. | tion, rest content as in a conclusion reached by the 





This has resulted, as pointed out, from the fact 
that legislation, constitutional or otherwise, has not 


|highest form of judicial tribunal that civilization 
|has yet presented to mankind. 


anticipated the demands to be made upon the courts | 


sufficiently to afford an expeditious trial in all cases. | 


It is not a question of character, capacity or dili- 
gence of the judiciary, but it is a question of time 
to perform judicial duties with expedition. This 
condition exists literally in all of the great business 
centres. It is not alone in New York that we hear 
of congested calendars and delay in the administra- 
tion of justice, but in Boston, Philadelphia, Chicago 
and in many of the southern cities and elsewhere 
the same cry is heard, and the same condition exists 
of failure to provide adequate relief through en- 
largement of the judiciary. 

It is not a case, in my judgment, applied particu- 
larly to the matter under consideration, or, generally 
speaking, where the work may well be curtailed by 
limiting appeals in capital cases, or, for that matter, 
limiting such appeals to a greater extent than at 
present in our courts. 

It would be much better that some judges be at 
times idle than that a suitor should have injustice 
meted out to him by delay. It is this which throws 
the administration of law into disrepute. If we 
could more nearly reach the standard of expedition 
of the merchants’ courts of the olden time, when 
tradesmen with disputed claims could immediately 
repair to a judge and have a determination of the 


V. 

It follows from the foregoing that the indictment 
is good and sufficient, and defendant guilty and 
should be condemned to perpetual obloquy. 

Respectfully submitted, 
Henry BIscHorrF. 
———_+— 
REFUSAL TO FURNISH MEDICAL ATTEND- 
ANCE TO A MINOR. 
INDICTMENT —“ MepicAL ATTEND- 
ConsTITU- 


SUFFICIENCY OF 
ANCE” DeEFINED— LIMITATIONS OF 
TIONAL RELIGIOUS LIBERTY. 
New York Court or APPEALS. 
(Decided October 13, 1903.) 





Tue PEopLe oF THE STATE OF New York, Appellant, 
v. J. LurHer Prerson, Respondent. 


An offense committed under section 288 of the 
penal code, making it a misdemeanor for a person 
who wilfully omits to perform a duty, by law im- 
posed upon him. to furnish medical attendance to 
a minor, is sufficiently described in an indictment 
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which charges that the defendant wilfully, ma- | In January, 1901, the child contracted whooping 


liciously and unlawfully omitted, without lawful 
excuse, to perform a duty imposed upon him by law 
to furnish medical attendance to his minor child, 
who was suffering from catarrhal pneumonia, and 
that he wilfully and unlawfully neglected and re- 
fused to allow said minor to be attended and pre- 
scribed for by a regularly licensed and practicing 
physician. It is not essential to the validity of the 
indictment that it should expressly allege that the 
case was one in which a regularly licensed and 
practicing physician ought to have been called. 

The language of the section, “a duty by law im- 
posed,” has reference to the person, parent or guard- 
ian charged with the duty of caring for the minor; 
that is, that the person upon whom such duty is 
imposed is guilty of a misdemeanor for neglecting it. 

The term “medical attendance” means attend- 





cough which continued to afflict her until about the 
twentieth day of February, at which time catarrhal 
pneumonia developed, resulting in death on the 
23d day of February, 1901. The defendant testified 
that for about forty-eight hours before the child died 
he observed that her symptoms were of a dangerous 
character, and yet he did not send for or call a 
physician to treat her, although he was able finan- 
cially to do so. His reason for not calling a physj- 
cian was that he believed in Divine healing which 
he believed could be accomplished by prayer, 
He stated that he belonged to the Christian 
Catholic Church of Chicago; that he did not believe 
in physicians, and his religious faith led him to be- 
lieve that the child would get well by prayer. He 
believed in disease, but believed that religion was a 
cure of disease. 


ance by a person who, under the statute (chap. | In submitting the case to the jury the trial court 
513, Laws of 1880), is a regular licensed physician. | charged, in substance, that before the jurors could 

The constitutional provision guaranteeing the free| convict the defendant they must find that he knew 
enjoyment of religious profession and worship with- | that the child was ill and deliberately and intention- 
out discrimination or preference, but that liberty | ally failed or refused to call a physician or to give 
of conscience hereby secured shall not be construed | the child such medicines as the science of the age 
to justify practices inconsistent with the peace and! would say would be proper that such a child in its 


safety of the State, does not afford immunity from 
the operation of section 288 of the penal code to 
one who, because of his religious belief that prayer 
for Divine aid was the proper remedy in case of 
sickness, refused to allow medical attendance for 
his minor child who was dangerously ill. 


Appeal from an order of the Appellate Division, 
Second Department, reversing a judgment of con- 
viction of a misdemeanor, and granting a new trial. 
It appearing from the order that the reversal was 


a matter of discretion; that the court had reviewed 
the question of fact in the case and found no error 
therein. 


J. Addison Young, district attorney, for appel- 
lant; Robert E. Farley, for respondent. 


Haicut, J— The indictment accused the defend- 
ant of the crime of violating section 288 of the 
penal code in that he “did wilfully, maliciously 
and unlawfully omit, without lawful excuse, to per- 
form a duty imposed upon him by law, to furnish 
medical attendance for his said (J. Luther Pier- 
son’s) female minor child, under the age of two 
years, the said minor being then and there ill and 
suffering from catarrhal pneumonia, and he, the 
said J. Luther Pierson, then and there wilfully, 
maliciously and unlawfully neglecting and refusing 
to allow said minor to be attended and prescribed 
for by a regularly licensed and practicing physician 
and surgeon, contrary to the form of the statute in 
such case made and provided.” 

The facts disclosed upon the trial are without sub- 
stantial dispute, and are in substance as follows: 
The defendant and his wife lived at Valhalla, near 
White Plains, New York, with an infant girl six- 
teen and a half months old, whom they had adopted. 





| 


| 


| 





condition should have; that if at the time he refused 
a call a physician he knew the child to be danger- 
ously ill, his belief constitutes no defense whatever 
to the charge made. In other words, no man can be 
permitted to set up his religious belief as a defense 
to the commission of an act which is in plain viola- 
tion of the law of the State. The jury rendered a 
verdict of guilty of the crime as charged. The 
Appellate Division has reversed, but, as we have 
seen, has examined the facts and found no error 


, ; : 4 
for errors of law, and not for errors of fact or as | therein, but rests its reversal upon what it considers 


to be errors of law. The majority of the court 
appears to have entertained the view that the indict- 
ment failed to charge a criminal offense, for the 
reason that it did not contain an allegation that the 
case was one in which a regularly licensed and prac- 
ticing physician ought to have been called. 

Section 288 of the penal code, so far as is ma- 
terial upon the question under consideration, pro- 
vides as follows: A person who, 1. Wilfully omits, 
without lawful excuse, to perform a duty, by law 
imposed upon him, to furnish food, clothing, shelter 
or medical attendance to a minor, * * * of, 
4. Neglects, refuses or omits to comply with any 
provisions of this section, * * * is guilty of a 
misdemeanor.” 

It would seem that the legislative intent in adopt- 
ing this provision of the code is reasonably clear, 
although possibly more precise language could have 
been employed. It contemplates that there are per- 
sons upon whom the law casts a duty of caring 
for minors, but it does not specify the persons. 
They are, however, those upon whom the duty is 
“by law imposed.” They are designated in the stat- 


utes and in the common law as the parents, guard- 
ians or those who by adoption or otherwise have 
assumed the religion in loco parentis. The duty of 
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such a person is specified by the provisions of the 
section. It is “to furnish food, clothing, shelter or 
medical attendance.” Giving the statute a reason- 
able construction by applying the rule of necessity, 
it is apparent that it means the necessary food, cloth- 
ing, shelter or medical attendance required for the 
preservation of the health and life of the child. 





We quite agree that the code does not contemplate 
the necessity of calling a physician for every trifling | 
complaint with which the child may be afflicted, | 
which, in most instances, may be overcome by the | 
ordinary household nursing by members of the 
family; that a reasonable amount of discretion is 
vested in parents charged with the duty of maintain- 
ing and bringing up infant children; and that the 
standard is at what time would an ordinarily pru- 
dent person, solicitous for the welfare of his child 
and anxious to promote its recovery, deem it neces- 
sary to call in the services of a physician. But is it 
necessary that all of this should be set forth in the 
indictment? The indictment has alleged that the 
defendant unlawfully omitted to perform a duty 
imposed upon him, to furnish medical attendance 
for the child. If the medical attendance was not 
necessary, it was not a duty required of the defend- 
ant to furnish it; but if it was necessary, then it 
was his duty to furnish it, and his failure to do so 


imposed, as charged in the indictment. We, there- 
fore, think that the criticism made upon the indict- 
ment cannot be sustained. 

It is now contended that section 288 of the penal 
code does not, in terms, or in effect, make it the 
duty of anyone to furnish medical attendance to a 
minor child, and that under the common law it is 
not part of the duty of parents to provide medical 
attendance for their children. 
considered, in part, the provisions of the section 
and have indicated our conclusion that the clause 
“a duty by law imposed,” as found in this section, 
had reference to the person upon whom the law 
imposed the duty of caring for minors, leaving it to 
the provisions of the section to particularize as to 
the character of those duties. In other words, that 
the section, properly construed, means that a per- 
son upon whom the law has imposed the duty to 
care for a minor, who wilfully omits, without law- 
ful excuse, to furnish such minor with necessary 
food, clothing, shelter or medical attendance, is 
guilty of a misdemeanor. Under this construction 
of the statute, the duty of parents to furnish medi- 
cal attendance for their children is expressly pro- 
vided for, and is made obligatory upon them, even 
if they were exempt from such duty under the 
common law. These views are in harmony with 
section 289 of the penal code, which provides that 


We have already | 





in the case of Cowley v. People (83 N. Y. 464), in 
which the judgment of conviction was sustained, 
where the indictment charged the injury to the 
child’s health by reason of a neglect to furnish and 
administer to it proper and sufficient medicine and 
furnish proper medical attendance, under the latter 
section of the code. 

We are thus brought to a consideration of what 
is meant by the term “medical attendance.” Does 
it mean a regularly licensed physician, or may some 
other person render “medical attendance?” The 
foundation of medical science was laid by Hip- 
pocrates in Greece 500 years before the Christian era. 
His discoveries, experiences and observations were 
further developed and taught in the schools of Alex- 
andria and Salerno, and have come down to us 
through all the intervening centuries, yet medicine 
as a science made but little advance in northern 
Europe for many years thereafter; practically none 
until the dawn of the eighteenth century. After the 
adoption of Christianity by Rome and the conversion 
of the greater part of Europe there commenced a 
growth of legends of miracles connected with the 
lives of great men who became benefactors of 
humanity. Some of these have been canonized by 
the church, and are to-day looked upon by a large 


| portion of the Christian world as saints who had 
would be an unlawful omission to perform a duty | 


miraculous power. The great majority of miracles 


|recorded had reference to the healing of the sick 
|through Divine intervention, and so extensively was 
|this belief rooted in the minds of the people that 


for a thousand years or more it was considered dis- 


|honorable to practice physic or surgery. At the 


Lateran Council of the church, held at the beginning 


\of the thirteenth century, physicians were forbidden, 


under pain of expulsion from the church, to under- 
take medical treatment without calling in a priest; 
and as late as 250 years thereafter. Pope Pius V 
renewed the command of Pope Innocent by enforc- 
ing the penalties. The curing by miracles, or by 
interposition of Divine power cpntinued throughout 
Christian Europe during the entire period of the 
middle ages, and was the mode of treating sickness 
recognized by the church. This power to heal was 
not confined to the Catholics alone, but was also 
in later years invoked by Protestants and by rulers. 
We are told that Henry VIII, Queen Elizabeth, 
the Stuarts, James I and Charles I all possessed 
|the power to cure epilepsy, scrofula and other dis- 
leases known as the king’s evil; and there is incon- 
trovertible evidence that Charles II, the most thor- 
ough debauchee who ever sat on the English throne, 
possessed this miraculous gift in a marked degree, 
and that for the purpose of effecting cures he 
| touched nearly a hundred thousand persons. 

With the commencement of the eighteenth cen- 















“A person who: 1, Wilfully causes or permits the | tury a number of important discoveries were made 
life or limb of any child actually or apparently under | in medicines and surgery which effected a great 
the age of sixteen years to be endangered, or its| change in public sentiment, and these have been 
health to be injured, or its morals to become de-| followed by numerous discoveries of specifics in 
Praved, * * * is guilty of a misdemeanor,” and | drugs and compounds. These discoveries have re- 
are also in accord with the view taken by this court ' sulted in the establishment of schools for experi- 
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ments and colleges throughout the civilized world | 
for the special education of those who have chosen | 
the practice of medicine for their profession. These 
schools and colleges have gone a long way in estab- | 
lishing medicine as a science, and such it has come | 
to be recognized in the law of our land. By the 
middle of the eighteenth century the custom of call- 
ing upon practitioners of medicine in case of serious 
illness had become quite general in England, France 
and Germany, and, indeed, to a considerable extent 
throughout Europe and in this country. From that 
time on the practice among the people of engaging 
physicians has continued to increase until it has 
come to be regarded as a duty, devolving upon 
persons having the care of others, to call upon 
medical assistance in case of serious _ illness. 
Schouler, in his work on Domestic Relations (at 
page 318), speaking upon the subject of parental 
duty in the maintenance of children, says: “It is a 
plain precept of universal law that young and tender 
beings should be nurtured and brought up by their 
parents; and this precept have all nations enforced.” 
And, again (at page 548), speaking upon the subject 
of what constitutes necessary maintenance, he says: 
“Food, lodging, clothes, medical attendance and edu- 
cation, to use concise words, constitute the five lead- | 
ing elements in the doctrine of the infant’s neces- | 
saries.” In England the first statute upon the subject | 
to which our attention has been called was that of | 
31 and 32 Vict. (chap. 122, sec. 37), which made it | 
the duty of persons having the care of infants to) 
provide them with “ medical aid.” This statute was | 
amended in 1894 by 57 and 58 Vict. (chap. 41) so as| 
to read substantially the same as section 289 of our 
penal code, to which we have referred. Our own 
statute upon the subject was adopted as part of the 
penal code (chap. 676 of the Laws of 1881), con- 
taining the section under which the defendant is 
indicted. 

Formerly no license or certificate was required of 
a person who undertook the practice of medicine. 
A certificate or diploma of an incorporated medical 
college was looked upon by the public as furnishing 
the necessary qualification for a person to engage 
in the practice of such profession. The result was 
that many persons engaged in the practice of medi- 
cine who had acquired no scientific knowledge with 
reference to the character of diseases or of the in- 
gredients of drugs that they administered, some of 
whom imposed upon the public by purchasing di- 
plomas from fraudulent concerns and advertising 
them as real. This resulted in the adoption of 
several statutes upon the subject. The first statute 
to which we call attention is chapter 513 of the 
Laws of 1880, in which every person, before com- 
mencing to practice physic and surgery, is required 
to procure himself to be registered in the office of 
the clerk of the county where he intends to practice, 
giving the authority under which he claims the right 
to engage in the profession, either by diploma or 





license, and making a violation of the provisions of 
the act a misdemeanor. Although this statute was' 





— ——— 


an amendment of chapter 746 of the Laws of 1872 
it is the first statute that we have found which pro- 
hibits the practice of medicine by any other than a 
person possessing a diploma from a medical college 
conferring upon him the degree of doctor of medi- 


|cine, or a certificzte from the constituted authorities 


giving him the right to practice. This was followed 
by the Laws of 1887 (chap. 647) entitled “An act 
to regulate the licensing and registration of phy- 
sicians, and to codify the medical laws of the State 
of New York,” which has been further amended 
and carried into the public health law of 1893 (secs, 
140-153, inclusive) in which there is an absolute 
prohibition to practice physics, unless the person 
be a regularly licensed physician in accordance with 
the provisions of the act. 

It will be observed that the provision of the penal 
code under consideration was first adopted in 1881, 
following the statute of 1880 prohibiting the prac- 
tice of medicine by other than physicians duly quali- 
fied in accordance with the provisions of the act. 
This, we think, is significant. The legislature first 
limits the right to practice medicine to those who 
have been licensed and registered or have received 
a diploma from some incorporated college conferring 
upon them the degree of doctor of medicine, and 
then the following year it enacts the provision of 
the penal code under consideration, in which it 
requires the procurement of medica] attendance 
under the circumstances to which we have called 
attention. We think, therefore, that the medical 
attendance required by the code is the authorized 
medical attendance prescribed by the statute, and 
this view is strengthened from the fact that the 
third subdivision of this section of the code requires 
nurses to report certain conditions of infants under 
two weeks of age “to a legally qualified practitioner 
of medicine of the city, town or place where such 
child is being cared for,” thus particularly specify- 
ing the kind of practitioner recognized by the stat- 
ute as a medical attendant. 

The remaining question which we deem it neces- 
sary to consider is the claim that the provisions of 
the code are violative of the provisions of the Con- 
stitution (art. 1, sec. 3), which provides that “The 
free exercise and enjoyment of religious profession 
and worship, without discrimination or preference, 
shall forever be allowed in this State to all man- 
kind; and no person shall be rendered incompetent 
to be a witness on account of his opinions on mat- 
ters of religious belief; but the liberty of con- 
science hereby secured shall not be so construed 
as to excuse acts of licentiousness, or justify prac- 
tices inconsistent with the peace or safety of this 
State.” The peace and safety of the State involves 
the protection of the lives and health of its chil- 
dren, as well as the obedience to its laws. Full and 


| free enjoyment of religious profession and worship 
is guaranteed, but acts which are not worship are 
not. A person cannot, under the guise of religious 
belief, practice polygamy and still be protected from 
our statutes constituting the crime of bigamy. He 
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cannot, under the belief or profession of belief that 
he should be relieved from the care of children, 
be excused from punishment for slaying those who 
have been born to him. Children when born into 
the world are utterly helpless, having neither the 
power to care for, protect or maintain themselves. 
They are exposed to all the ills to which flesh is 
heir. and require careful nursing, and at times, 
when danger is present, the help of an experienced 
physician. But the law of nature, as well as the 
common law, devolves upon the parents the duty 
of caring for their young in sickness and in health, 
and of doing whatever may be necessary for their 
care, maintenance and preservation, including medi- 
cal attendance, if necessary, and an omission to do 
this is a public wrong which the State, under its 
police powers, may prevent. The power of the 
legislature is the sovereign law of the State. It 
may enact laws for the maintenance of order by 
prescribing a punishment for those who transgress. | 
While it has no power to deprive persons of life, | 
liberty or property without due process of law, it | 
may, in case of the commission of acts which are | 
public wrongs or which are destructive of private | 
rights, specify that for which the punishment shall 
be death, imprisonment or the forfeiture of prop- 
erty (Barker v. People, etc., 3 Cow. 686-704; Law- 
ton v. Steele, 119 N. Y. 226-236; Thurlow v. Com- 
monwealth of Massachusetts, 5 How. [U. S.] 504- 
583). 

We are aware that there are people who believe 
that the Divine power may be invoked to heal the 
sick and that faith is all that is required. There 
are others who believe that the Creator has sup- 
plied the earth, nature’s storehouse, with everything 
that man may want for his support and maintenance, 
including the restoration and preservation of his 
health, and that he is left to work out his own sal- 
vation, under fixed natural laws. There are still 
others who believe that Christianity and science go 
hand in hand, both proceeding from the Creator; 
that science is but the agent of the Almighty through 
which He accomplishes results, and that both science 
and Divine power may be invoked together to re- 
store diseased and suffering humanity. But, sitting 
as a court of law for the purpose of construing and 
determining the meaning of statutes, we have 
nothing to do with these variances in religious be- 
liefs, and have no power to determine which is 
correct. We place no limitations upon the power 
of the mind over the body, the power to dispel 
disease, or the power of the Supreme Being to heal 
the sick. We merely declare the law as given us by 
the legislature. We have considered the legal propo- 
sition raised by the record and have found no error 
on the part of the trial court that called for a re- 
versal. The other questions in the case involve 
questions of fact which are not brought up for re- 
view, and consequently are not before us for 
consideration. 

The order of the Appellate Division reversing 








the judgment of conviction of the trial court 
affirmed. 

Parker, Ch. J.; BartLett, VANN, CULLEN and 
WERNER, JJ.. concur; Martin, J., not voting. 

Order reversed, etc. 

—— 
PRIVILEGE OF A WITNESS ON THE 
GROUND OF CRIMINATION. 


SECTION 342 OF THE PENAL Cope HELpD 
UNCONSTITUTIONAL. 


New York Court oF APPEALS. 
(Decided October 20, 1903.) 





THe PrEopLE OF THE STATE OF New York ex rel. 
Jesse Lewisonn, Respondent, v. Wittiam J. 
O’Brien, Sheriff of New York County, and 
MicHaAEL J. GANNON, Peace Officer, Appellants. 


THE PEOPLE OF THE STATE OF New York ex rel. 
JessE LewisoHN, Respondent, v. WutitaAm E. 
Wyatt, Justice of the Court of Special Sessions, 
First District, of the City of New York, Appellant. 


Section 342 of the penal code, which provides that 
“no person shall be excused from giving testimony 
upon any investigation or proceeding for a viola- 
tion of this chapter, upon the ground that such 
testimony would tend to convict him of a crime; 
but such testimony cannot be received against him 
upon any criminal investigation or proceeding,” is 
in conflict with the provision of article 1, section 6, 
of the State Constitution, that no person shall be 
compelled, in any criminal case, to be a witness 
against himself. The rights of a witness under this 
section of the penal code are not as broad as those 
contemplated by the Constitution. 

A proper construction of this constitutional pro- 
vision not only prohibits the reading in evidence of 
the testimony of a witness in a criminal proceeding- 
against himself, but permits a refusal to answer 
where to do so would disclose facts that might 
enable the public prosecutor to institute criminal 
proceedings against the witness and convict him of 
crime without reading his testimony taken in another 
case. 

A witness, therefore, produced by the people be- 
fore a magistrate on information charging a de- 
fendant with keeping a gambling house, may decline 
to answer the interrogatories of the district attor- 
ney as to whether he had ever been in the place 
in question, upon the ground that the answers might 
tend to criminate him. 

Appeal from an order of the Appellate Division, 
First Department, reversing final order of the 
Special Term denying the petition of relator re- 
spondent for his discharge upon writs of habeas 
corpus and certiorari from arrest and remanding him 





the judgment of conviction should be reversed, and 


to the custody from which he was taken. 





346 THE ALBANY 


LAW JOURNAL. 





Howard S. Gans, for Appellants; Alfred Lauter- 
bach, for Respondent. 

BartLett, J—In December, 1902, an information 
was presented to the Court of Special Sessions of 
the First Division of the City of New York, charg- 
ing, in due form, that for the period beginning 
the 1st day of January, 1902, and ending the Ist 











The section reads as follows: “ No person shall be 
excused from giving testimony upon any investiga- 
tion or proceeding for a violation of this chapter, 
upon the ground that such testimony would tend 
to convict him of a crime; but such testimony can- 
not be received against him upon ‘any criminal in- 
vestigation or proceeding.” 


day of December, 1902, one Richard A. Canfield was| The relator contends that this section does not 
conducting a gambling house at No. 5 East Forty-| afford him full protection, and is not as broad in 
fourth street, in the city of New York, and praying | its provisions as the Constitution. This constitu- 
that subpoenas might issue in order that the matter tional provision is precisely the same in phraseology 
be fully inquired into upon oaths of persons attend- as the fifth amendment of the Constitution of the 
ing in obedience to such subpoenas. | United States. The same language is also found, 
Thereafter, at the request of the district attorney, | in substance, in many of the State Constitutions. 
the magistrate issued a subpoena addressed to the| Early in the history of this court, in People ex 
relator herein, requiring him to attend before him | rel. Hackley v. Kelly (24 N. Y. 74), this provision 
and to answer such questions as might be put to|of the State Constitution was construed, the court 
him on the information against Canfield. The re-| holding that it did not protect a witness in a crimi- 
lator appeared and was duly affirmed, pursuant to | nal prosecution against another person from being 
law, and after stating upon examination that he| compelled to give testimony which implicates him 
had known the defendant, Richard A. Canfield, | in a crime, when he has been protected by statute 
four or five years, and that he had not been in the| against the use of such testimony on his own trial. 
premises, No. 5 East Forty-fourth street, prior to| Judge Denio said (pp. 82, 83): “It is perfectly 


December, 1809, was asked the following questions: 
“Q. Have you ever been in there in your life? 
Have you ever been in the premises, No. 5 East 
Forty-fourth street, in the city and county of New 
York?” These questions the relator refused to 
answer, on the ground, among others, that they 
might tend to criminate him. 

The district attorney thereupon promised to wit- 
ness immunity, and called his attention to section 
342 of the penal code as affording him complete 
protection. The court thereupon directed the wit- 
ness to answer, and the latter said: “I respectfully 
decline, judge.” Thereupon a complaint was made 
by a deputy assistant district attorney, duly setting 
forth the facts, and thereon, and on certain exhibits 
annexed, the magistrate issued a warrant for the 
arrest of the relator, charging him with a criminal 
contempt of court. The warrant was thereupon de- 
livered to the appellant, Gannon, a peace officer, who 
arrested the relator. 

After various proceedings, unnecessary at this 
time to consider in detail, Gannon, the peace officer, 
was served with a writ of habeas corpus, command- 
ing him to bring the relator before Justice Scott, 
of the Supreme Court, and a writ of certiorari was 
also obtained directed to Justice Wyatt, of the 
Special Sessions. Upon the hearing of the issues 
and an order was made dismissing the writs and re- 
manding the relator to the custody from which he 
was taken. Upon appeal the Appellate Division re- 
versed this order with a divided court. 

The relator seeks to justify his refusal to answer 
under article 1, section 6, of the Constitution of 
this State, which provides that no person “shall be 
compelled, in any criminal case, to be a witness 
against himself.” 

It is insisted on behalf of the people that the 
witness is fully protected by section 342 of the penal 
code, and should have been compelled to answer. 





well settled that where there is no legal provision 
to protect the witness against the reading of the 
testimony on his own trial, he cannot be compelied 
to answer (People v. Mather, 4 Wend. 229, and 
cases there referred to). This course of adjudica- 
tion does not result from any judicial construction 
of the Constitution, but is a branch of the common- 
law doctrine which excuses a person from giving 
testimony which will tend to disgrace him, to charge 
him with a penalty or forfeiture, or to convict him 
of a crime. It is, of course, competent for the 
legislature to change any doctrine of the common 
law, but, I think, they could not compel a witness 
to testify on the trial of another person to facts 
which would prove himself guilty of a crime with- 
out indemnifying him against the consequences, be- 
cause, I think, as has been mentioned, that, by legal 
construction, the Constitution would be found to 
forbid it. But it is proposed by the appellant’s 
counsel to push the construction of the Constitution 
a step further. A person is not only compellable 
to be a witness against himself in his own cause, 
or to testify to the truth in a prosecution against 
another person, where the evidence given, if used 
as his admission, might tend to convict himself if 
he should be afterwards prosecuted, but he is still 
privileged from answering, though he is secured 
from his answers being repeated to his prejudice 
on another trial against himself. It is, no doubt, 
true that a precise account of the circumstances of 
a given crime would afford a prosecutor some facili- 
ties for fastening the guilt upon the actual offender, 
though he were not permitted to prove such account 
upon the trial. The possession of the circumstances 
might point out to him sources of evidence which 
he would otherwise be ignorant of, and in this way 
the witness might be prejudiced. But neither the 
law nor the Constitution is so sedulous to screen the 
guilty as the argument supposes. If a man cannot 
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give evidence upon the trial of another person with- 
out disclosing circumstances which will make his 
own guilt apparent, or at least capable of proof, 
though his account of the transactions should never 
be used as evidence, it is the misfortune of his con- 
dition and not any want of humanity in the law.” 

We thus have a clear interpretation of the con- 
stitutional provision, which reads that “no person 
can be compelled, in any criminal case, to be a wit- 


ness against himself,” as follows: That the words | 
“any criminal case” mean a criminal case against | 
the witness; that the prohibition, “no person can | 


be compelled * * * to be a witness against him- 
self,” is fully satisfied when the evidence of a witness 


Smith, 116 N. C. 386; Ex parte Cohen, 104 Cal. 524; 
Ex parte Arnot Carter, 166 Mo. 604; Miskimins 
v. Shaver, 58 Pac. Rep. [Wyo.], 411; see, also, 
Emery’s Case, 107 Mass. 172). 

In Counselman v. Hitchcock (supra) it was held 
|that where a person was under examination before 
|a grand jury, in an investigation into certain alleged 
| violations of the interstate commerce act, he is not 
obliged to answer questions where he states that his 
answers might tend to criminate him, although 
section 860 of the United States Revised Statutes 
provides that no evidence given by him shall be in 
any manner used against him, in any court of the 
| United States, in any criminal proceeding. The 









taken on the trial of another person is held to be|case before the grand jury was a criminal case. 
inadmissible on his own criminal prosecution; the! The meaning of the constitutional provision is not 
fact that his evidence on the trial of another person | merely that a person shall not be compelled to be 
may afford the public prosecutor some facilities for|a witness against himself in a criminal prosecution 
fastening the guilt upon himself does not permit! against himself, but its object is to insure that a 
him to be silent. | person shall not be compelled, when acting as a wit- 
It is clear, if this case is to be regarded as con-jness in any investigation, to give testimony which 
taining a correct exposition of the constitutional | may tend to show that he himself has committed a 
provision under review, that the relator should have | crime. 
been required to answer the questions propounded Mr. Justice Blatchford, writing for the court, said 
to him, as his protection, alike under the Constitu- (p. 562): “It is broadly contended on the part of 
tion and the statute, is confined to the single pro- | the appellee that a witness is not entitled to plead 
vision that hts evidence cannot be received against | the privilege of silence, except in a criminal case 
him in any criminal investigation or proceeding. against himself, but such is not the language of the 
The opinion in People ex rel. Hackley v. Kelly | Constitution. Its provision is that no person shall 
(supra) was written by a distinguished jurist, whose | be compelled in any criminal case to be a witness 
learning and ability have placed him among the) against himself. This provision must have a broad 
great judges of this State who now rest’ from their | construction in favor of the right which it was in- 
labors. tended to secure. The matter under investigation 
It is with no little hesitation that this court feels| hy the grand jury in this case was a criminal mat- 
constrained to adopt a less technical and more liberal | ter, to inquire whether there had been a criminal 
interpretation of this brief provision of the! violation of the interstate commerce act. If Coun- 
Constitution. selman had been guilty of the matters inquired of 
As we have already pointed out, the fifth amend-|in the questions which he refused to answer, he 
ment to the Constitution of the United States con-| himself was liable to criminal prosecution under 
tains the precise language of our State Constitution | the act. The case before the grand jury was, there- 
now under review. fore, a criminal case. The reason given by Counsel- 
In Brown v. Walker (161 U. S. 591, 606) the Su-| man for his refusal to answer the questions was that 
preme Court of the United States said: “It is true! his answers might tend to criminate him, and showed 
that the fifth amendment to the Constitution of the | that his apprehension was that, if he answered the 
United States does not operate upon a witness tes-| questions truly and fully (as he was bound to do, 
tifying in the State courts, as the first eight amend-|if he should answer them at all), the answers 
ments to the Constitution of the United States are| might show that he had committed a crime against 
limitations only upon the powers of congress and | the interstate commerce act, for which he might be 
the federal courts, and are not applicable to the | prosecuted. His answers, therefore, would be tes- 
several States, except so far as the fourteenth }timony against himself, and he would be compelled 
amendment may have made them applicable (Barren to give them in a criminal case. It is impossible 
v. Baltimore, 7 Peters, 243; Fox v. Ohio, 5 How. | that the meaning of the constitutional provision 
[U. S.], 410; Withers v. Buckley, 20 How. [U. S],/can only be that a person shall not be compelled 
84; Twitchell v. Commonwealth, 7 Wall. 321; Pres-|to be a witness against himself in a criminal proceed- 
ser v. Illinois, 116 U. S. 252).” ‘ing against himself. It would, doubtless, cover 
It, therefore, follows that while the case to which | such cases, but it is not limited to them. The object 
we are about to refer, of Counselman v. Hitchcock | was to insure that a person should not be compelled 
(142 U. S. 547), may not be binding as an authority | when acting as a witness in any investigation, to 
upon this court, yet its reasoning is most persuasive | give testimony which might tend to show that he 
and has been followed in several States of the| himself had committed a crime.” 
Union whose Constitutions contain a similar pro-| At page 564 the learned judge continues: “It re- 
vision to the one under consideration (Smith v.' mains to consider whether section 860 of the Revised 
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Statutes removes the protection of the constitutional 
privilege of Counselman. That section must be 
construed as declaring that no evidence obtained 
from a witness by means of a judicial proceeding 
shall be given in evidence or in any manner used 
against him or his property or estate in any court 
of the United States in any criminal proceeding or 
for the enforcement of any penalty or forfeiture. 
It follows that any evidence which might have been 
obtained from Counselman by means of his exami- 
nation before the grand jury could not be given in 
evidence or used against him or his property in any 
court of the United States in any criminal proceed- 
ing or for the enforcement of any penalty or for- 
feiture. This, of course, protected himself against 
the use of his testimony against him or his property 
in any prosecution against him or his property in 
any criminal proceeding in a court of the United 
States. But it had only that effect. It could not, 
and would not, prevent the use of his testimony 
to search out other testimony to be used in evidence 
against him or his property in a criminal proceeding 
in such court. It could not prevent the obtaining 





and the use of witnesses and evidence which should 
be attributable directly to the testimony he might | 
give under compulsion and on which he might be 
convicted, when otherwise. and if he had refused 
to answer, he could possibly have been 
convicted.” 

The court thereupon held that section 860 of the 
United States Revised Statutes is not co-extensive 
with the constitutional provision, and that it was a 
reasonable construction of the provision that the 
witness is protected from being compelled to dis- 
close the circumstances of his offense or the sources 
from which or the means by which evidence of its 
commission or of his connection with it may be 
obtained or made effectual for his conviction with- 
out using his answers as direct admissions against 
him. 

Judge Blatchford stated that the court could not 
yield assent to the views expressed by the Court of 
Appeals of New. York in People ex rel. Hackley 
v. Kelly (supra). 

We are of opinion that the construction given to 
the very clear and plain words of the Constitution 
in Counselman v. Hitchcock is reasonable, fair, and 
accords a witness only such protection as the plain 
letter of the Constitution confers. 

If this is not the proper construction the witness 
might be required to disclose circumstances that 
would enable the public prosecutor to institute 
criminal proceedings against him wherein he might 
be convicted without reading his evidence taken 
in another case. 

The language of Chief Justice Marshall in the 
Circuit Court of the United States for the District 
of Virginia (June, 1807), in Burr’s trial (1 Burr’s 
Trial, 244), on the question whether the witness 
was privileged not to accuse himself, is as follows: 
“Tf the question be of such a description that an 
answer to it may or may not criminate the witness 


not 








according to the purport of that answer it must 
rest with himself, who alone can tell what it should 
be, to answer the question or not. If in such a 
case he may say upon his oath that his answer 
would criminate himself the court can demand no 
testimony of the fact. * * * According to their 
statement (the counsel for the United States) a 
witness can never refuse to answer any question, 
unless that answer, unconnected with other testi- 
mony, would be sufficient to convict him of crime. 
This would be rendering the rule almost perfectly 
worthless. Many links frequently compose that 
chain of testimony which is necessary to convict 
any individual of a crime. It appears to the court 
to be the true sense of the rule that no witness is 
compellable to furnish any one of them against 
himself. It is certainly not only a possible, but 
not a probable, case, that a witness by disclosing 
a single fact may complete the testimony against 
himself, and to every effectual purpose accuse him- 
self as entirely as he would by stating every cir- 
cumstance which would be required for his convic- 
tion. That fact of itself might be unavailing, but 
all other facts without it would be _ insufficient. 
While that remains concealed within his own 
besom he is safe, but draw it from thence and he 
is exposed to a prosecution. The rule which de- 
clares that no man is compellable to accuse him- 
self would most obviously be infringed by com- 
pelling a witness to disclose a fact of this descrip- 
tion. What testimony may be possessed, or is 
obtainable, against any individual, the court can 
never know. It would seem, then, that the court 
ought never to compel a witness to give an answer 
which discloses a fact that would form a necessary 
and essential part of a crime which is punishable 
by the laws.” 

A clearer and more cogent statement of the rule 
it would be difficult to find. 

It is insisted by the counsel for the respondent 
that People ex rel. Hackley v. Kelly was overruled 
in People ex rel. Taylor v. Forbes (143 N. Y. 219). 
In that case there was no statute protecting the 
witness in the use of his testimony, and he having 
refused to answer, on the ground that to do so 
would tend to criminate him, this court held that 
the witness was in such a case the judge of the 
effect of answers sought to be drawn from him, 
and that nothing short of absolute immunity from 
prosecution could take the place of the constitu- 
tional privilege. 

It is true that there are many expressions in the 
opinion of the court indicating its tendency to de- 
part from the strict rule laid down in People ex rel. 
Hackley v. Kelly, but the case is not precisely in 
point. 

The respondent also cites Matter of Peck v. Car- 
gill (167 N. Y. 391) as sustaining his contention 
that People ex rel. Hackley v. Kelly can be no 
longer regarded as authority. 

It is sufficient to say of the case cited that the 
peint now under consideration was not directly 
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presented, but in the opinion Counselman v. Hitch- 
cock is cited with approval as sustaining the failure 
of the holder of a liquor tax certificate to file a 
verified answer in proceedings under the liquor tax 
law. 

It is true in this case, as in the one last cited, 
that the general language of the opinion indicates 
the tendency of the court to depart from the rule 
laid down in People ex rel. Hackley v. Kelly. 

The learned assistant district attorney insists that 
while the case of Counselman v. Hitchcock has 
never been actually overruled, the court has re- 
fused to extend the principle, and has repudiated 
entirely the reasoning on which it was founded. 
In support of this contention Brown v. Walker 
(161 U. S. 591) is cited. That case involved the 
construction of the act of 1893 in reference to pro- 
ducing books, papers, etc., before the interstate 
commerce commission. The court pointed out 
that this act was passed in view of the opinion of 
the court in Counselman v. Hitchcock, to the 
effect that section 860 of the United States Revised 
Statutes was not coextensive with the constitutional 
provision. The court held in substance that the | 
statute of 1893 was coextensive with the Constitu- | 
tion in the immunity that it offered the witness, | 
and that he was deprived of his constitutional right | 
thereby and must answer the question. 

The statement by way of criticism of Counselman | 
v. Hitchcock is as follows (p. 600): “The danger 
of extending the principle announced in Counsel- | 
man v. Hitchcock is that the privilege may be put | 
forward for a sentimental reason, or for a guna | 
fanciful protection of the witness against an imagi- | 
nary danger, and for the real purpose of securing | 
immunity to some third person, who is interested | 
in concealing the facts to which he would testify. 





Every good citizen is bound to aid in the enforce- | 


ment of the law, and has no right to permit him- 
self, under the pretext of shielding his own good 
name, to be made the tool of others, who are 
desirous of seeking shelter behind his privilege.” 

It is doubtless true that cases may arise where 
the mere fact of the witness asserting that to an- 
swer the question would tend to criminate him 
would not be conclusive. Where the court can see 
that the refusal to answer is a mere device to pro- 
tect a third party, and that the witness is in no 
possible danger of disclosing facts that would lead 
to his own indictment and conviction, an answer 
may be insisted upon. 

The decision in Brown v. Walker (supra) in no 
way militates against the construction of the Con- 
stitution in Counselman v. Hitchcock. It mereiy 
argues that the rule might be used for improper 
purposes and to shield the guilty. Any general 
tule is subject to abuse, and the court will always 
be vigilant to see that it is not employed in the 
interests of fraud and to secure a failure of justice. 
It is clear that in Counselman v. Hitchcock the 
tule was properly applied, and we accord to that 
decision our full approval. 


This distinction is to be kept in mind as to the- 
attitude of a witness before the court where com- 
plete statutory protection, coextensive with the 
constitutional provision, exists, and where it is 
lacking. 

In the former situation the witness is deprived of 
his constitutional right of refusing to answer. 

The point was decided by this court in People v. 
Sharp (107 N. Y. 427), and by the Supreme Court 
of the United States in Brown v. Walker (161 
U. S. 591). We adhere to the point thus decided. 

In the latter situation, where statutory immunity- 
does not exist, which was dealt with by Chief Jus- 
tice Marshall in language already quoted (1 Burr’s 
Trial, 244), it rests with the witness whether he will 
answer or not, except, as we have pointed out, 
where the refusal is clearly a fraudulent device to 
protect a third party. 

In thus extending the rule, as hitherto laid down 
by this court, we are persuaded that the complete 
immunity sought to be afforded the citizen by the 
Constitution from being a witness against himself 
in any criminal case is fully secured. The evolution 
of this right has been slow, indeed, since the days 
of the Star Chamber in England, when defendants, 
on a refusal to be sworn against themselves, were 
whipped at the cart’s tail and pilloried; had ears 
cut off and noses slit; were fined enormous sums. 
and imprisoned for years. 

The methods of the seventeenth century were 
long since abandoned, but the desire to elicit from 
a suspected or accused person evidence that would’ 
send him to the cell or the scaffold unfortunately 
survives, and this court has, in recent years, been 
called upon to condemn on several occasions modes 
of procedure having that end in view. 

In the case at bar, in view of the principles of 
law discussed, the relator was justified in refusing 
to answer the questions propounded to him, on the 
ground that the answers would tend to criminate 
him. 

It is quite impossible for the court to say to 
what extent the witness, if he answered, would be 
criminated or placed in jeopardy. He might be 
subjected to proceedings involving penalty or for- 
feiture; he might be tried and convicted as a com- 
mon gambler, which is declared by statute to be a 
felony. All this might be accomplished without 
using his evidence against him, if given herein. 

We assume, as did the Appellate Division, that it 
is not contended by the prosecution that the ques- 
tions which the relator refused to answer were pre- 
liminary in character, but rather that it is conceded 
by both parties that they are so framed as to call 

for a decision on the merits. 

The order appealed from should be affirmed, with 
costs, the writs sustained and the relator dis- 

charged. 


Gray, J— What hesitation I have, in agreeing 
to an affirmance, is because the effect of our de- 
' cision will be to change a rule of construction, 
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which was early laid down in this State in People 
ex rel. Hackley v. Kelly, and to overrule the au- 
thority of that case. I find no decision of this 
court which has gone that far. But the rule of 
that case being one of evidence or of pro- 
cedure, may be changed, and should be changed, 
if not consistent with the enjoyment of the full 
measure of the citizen’s constitutional rights. It is 
my judgment that the reasoning of the opinion of 
the United States Supreme Court in Counselman v. 
Hitchcock is more convincing, in giving a con- 
struction to the language of the constitutional 
clause, than is that of this court, as expressed -in its 
opinion in the Hackley case. I, therefore, am will- 
ing to place this court in accord with the later 
expressed views of the federal tribunal. I think 
that the words “in any criminal case,” which are 
used in the constitutional clause, are entitled, when 
we consider the moving principle for its incorpora- 
tion into the fundamental law of the State, to a 
broader construction than was accorded to them in 
the Hackley case. 

If the interests of the people are deemed to re- 
quire it, it is, of course, quite competent and proper 
for the legislative body to provide for an exemp- 
tion of the witness from liability to prosecution, 
as broad in its effect as is the constitutional 
privilege. 


Parker, Ch. J.; O’Brien, Bartiert, Haicut, 
CULLEN and WERNER, JJ. (and Gray, J., in mem- 
orandum), concur. 


Order affirmed. 
—_———_ 


LEGAL ANTIQUITIES. 


tHE Op BAILEY IN THE SEVENTEENTH CENTURY. 


The tendency of scientific penology at the present 
day is to extenuate the personal responsibility of 
the criminal, on the ground of heredity, and to 
regard him as an abnormal being, possessed of 
atavistic moral characteristics handed down to him 
from Alexander the Great, William the Conqueror, 
or some other notorious Autolycos of bygone ages. 

Many remedies have been suggested as specific for 
this terrible and fearfully contagious malady. Some 
years ago, it a certain county gaol, one was almost 
going to say hospital, the most popular prophylactic 
was learning the Bible by heart in solitary confine- 
ment. So successful was this treatment that it is 
said one interesting patient experienced such keen 
distress at his restoration to liberty interfering with 
his studies, when he had only got as far as Ephesi- 
ans, that he came back (under sentence for robbery 
with violence) to complete his delightful task. 

No considerations based or. recidivism, environ- 
ment or mental frailty seem to have tempered the 
feelings of either the enactors or administrators of 
cur penal laws in the seventeenth century. 





Rhadamanthus himself could not have been more 
severe in his punishments than was the average 
“hanging” judge or recorder at an Old Bailey gaol 
delivery. 

Hanging, burning, branding,, transportation and 
whipping at the cart’s-tail were among the things 
his soul delighted in. An he seems sometimes to 
have developed a very pretty humor in apportioning 
these salutary medicines to their unfortunate re- 
cipients. 

Thus, at the general sessions of the peace for the 
city of London on the 11th December, 1678 (Ses- 
sions Papers, 1678 to 1684, the worthy recorder, after 
sentencing six persons to be hanged (one of whom, 
for the treasonable offens2 of coin-clipping, was to 
be drawn 2%n a hurdle to the place of execution), 
thus proceeded to address the ten persons (three 
men and seven women) convicted of petty larceny: 
“You, the prisoners at the bar, I have observed in 
the time that I have attended here, that your pick- 
pockets, shoplifters, and you other artists, which I 
am not so well acquainted with, which fill up this 
place, throng it most with women, and generally such 
ac she there, Mary Hipkins (one of the prisoners), 
* * * They are such whose pride is to be thought 
more sly than the rest. A parcel of sluts, who mzke 
it their continual study to know how far they may 
steal and yet save their necks from the halter, and 
are as perfect in that as if they had never been doing 
anything else. But I pass my word for it, if ever 
I catch you here again, I will take care you 
shall not easily escape. And the rest of those women 
that have the impudence to smoke tobacco and 
guzzle in ale-houses, pretending to buy hoods and 
scarves only to have an opportunity to stea! them, 
turning thieves to maintain your luxury and pride, 
you shall be sure to have the very rigor of the law 
inflicted on you. And I charge him that puts the 
sentence in execution to do it effectually, and par- 
ticularly to take care of Mrs. Hipkins, scourge her 
soundly, and the other women that used to steal gold 
1ings, since they may have a mind to it this cold 
weather, let them be well heated. Your sentence 
is: That you be carried from hence to the place 
from whence you came, and from thence be dragged. 
tied to a cart's-tail, through the streets, your bodies 
leing stripped from the girdle upwards, and be 
whipped till your bodies bleed.” 

Space fails us to recount more of the merry icsts 
of this judicial Joe Miller, whose mantle, rather 
thread-bare by this time and cut up into extremely 
small cloaks, seems to have fallen ‘on some of his 
successors in the inferior courts of the present ‘av. 

Turning over the pages of the Sessions Papers, 
we find on the 15th April, 1681, that John Francis 
Dickason, a Popish priest, was tried for perverting 
cne Mary Cook (a condemned prisoner in New- 
gate) from the Protestant to the Popish religion, 
“for which, being found guilty of high treason, he 
was sentenced to be drawn, hanged and quartered.” 

On the 1st September of the same year was pub- 
lished, in connection with the Sessions Papers, “a 
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seasonable caution for juries, solicitors, and wit- 
nesses to deterre from man-catching,” from which 
we learn that, in cases of subornation and embracery, | 
“the punishment in our ancient laws (yet in force) | 
for wicked solicitors, corrupt jurors, and witnesses | 
is losse of freehold and goods; their houses are to 
be razed, their meadows plonghed up, their wood 
felled, themselves to be perpetually imprisoned or 
banished, and their wives and children to be turned 
a-begging.” We are also informed that “there is 
much cunning in procuring and tampering with wit- 
nesses, and much art in packing of jurors,” the 
ist precedent in subornation being “the notorious 
practice of impiety contrived by Jezebel, prosecuted 
by her blessed solicitors, and made gocd by her sons 
ot Belial.” : 

The paper proceeds: “ What became of her two 
worthy sons of Belial is not so weli known to nos- 
terity whether they hanged themselves or run 
their country being yet undetermined. If they fed, 
it is not impossible but that they might be wafted to 
Ireland in ships of the Phoenicians, where their 
posterity remain to this day.” 

On the 25th February, 1685, one Eleanor Cabberne, 
alias Bonnet, was sentenced to be burnt alive (the 
erdinary punishment for women found guilty of 








those days, who seems to have made the best of at 
least one world, and turned an honest penny, by 
publishing a graphic and official account of “the 
behaviour, confessions, and last dying speeches of 
the malefactors” who passed through his hands. 
‘these precious publications, spicily written to suit 
a depraved public taste for horrors and death-bed 
repentances, usually contained, in addition to an 
account of the awful moments preceding dissolution, 
the text and heads of the denunciatory discourse 
which the worthy preacher had inflicted on his mis- 
erable auditors the Sunday before execution.— 
Wvratt Paine, in London Law Times. 





RESTRICTED SCOPE OF THE REMEDY OF 
HABEAS CORPUS. 


In a proceeding entitled Jn re Gow, in the Supreme 
Court of California, June, 1903 (73 Pac. 145), it 
was held that where on a habeas corpus proceeding 
it is shown that the petitioner is under a nominal 
restraint merely, and voluntarily submitted to for 
the purpose of making a case, the proceeding will 
be dismissed. The court said: 





treason in those days) “for clipping, filing and 
diminishing the king’s coin.” 


Ten years later (22d February, 1695) we find that | 


Thomas Hitch (convicted of sheep stealirg), James 
Fleming (guilty of robbery with violence), and 
Richard Jones (convicted of housebreaking). to save 
their necks, “took a listing shilling in court, end 
were entertained into his majesty’s service,” prob- 
ably much to the advantage of the army. 

Very curious was the form of indictment in a 
capital charge in those days, the instrument or thing 
actually causing the death being invariably valued 
in the presentment to the jury, as a preliminary to 
assessment 1s a deodand. Thus, at the Sessions held 
on the 3d April, 1695, one Jacob Regnier was in- 
dicted in “that he not having the fear of God before 
his eyes, but being instigated and seduced by the 
devil, on the 30th day of January last past in and 


“A writ of habeas corpus was issued upon a peti- 
tion in behalf of P. George Gow, alleging that he 
was unlawfully restrained of his liberty. Upon the 
| return to the writ it was shown to the court that 
| the said Gow, who had been arrested for an alleged 

violation of an ordinance of Marin county, regulating 

the use of automobiles, and had been allowed by the 
| magistrate to go at large upon his own recognizance, 
| pending a trial of the charge; that before trial he 
had surrendered, or attempted to surrender, himself 
|to the custody of the arresting officer; that his sur- 
| render to the officer was merely for the purpose of 
| suing out this writ, and lasted no longer than neces- 
sary to file the petition and procure the order. The 
| growing frequency oi applications of this character, 
, by which the more important business of the court 
is seriously impeded, has led us to consider whether 
it is not an abuse of the remedy by habeas corpus 


upon Isaac Symbole did make an assault, and with | t© apply it in cases where there is no actual imprison- 
a rapier, value ss., did give him one mortal wound, ™ent and no restraint except that which is invited 
in and upon the right pap, of the breadth of one 2d voluntarily submitted to in order that a merely 
meh and of the depth of six inches, of which he | "Ominal prisoner may resort to the courts for the 





instantly died. 

Prisoner, who pleaded chance-medley and not 
murder, called several persons of quality, who de- | 
clared on his behalf “that he was a very civil and | 
sober-tempered man, never given to any quarreling, 
but of a fair reputation and never given to take | 
offense, nor give any; that he was a gentleman that | 
came of a very good and worthy family, and a bar- | 
rister-at-law.” | 

These cogent reasons sufficed, and he got off with | 
a verdict of manslaughter, pleaded his clergy, and | 
Was sentenced to be branded in the hand. 


determination of the validity of an ordinance, or 
some question of that sort. Our conclusion is that 
such a practice ought not to be countenanced, and 
hereafter the court will make strict inquiry in this 
class of cases whether the alleged imprisonment is 
actual and involuntary, and if it is found to be, as 
in this case, a merely nominal restraint, voluntarily 
submitted to for the purpose of making a case, the 
proceeding will be dismissed. No blame is imputed 
to counsel in this case for following the practice 
heretofore tolerated in similar cases, but we find it 
necessary, in the interest of more important litiga- 


: : : ” 
In conclusion, one must not omit to mention the | tion, to reform the practice. 


Picasant practice of the ordinary of Newgate in 


We approve of the policy of this decision upon 
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broader grounds than judicial convenience. It is 
quite evident that unless the line were quite strictly 
drawn the writ of habeas corpus would gradually 
come to be used as a method of collaterally or indi- 
rectly trying all manner of questions of law and 
fact. This California case is in accord with the 
general principles of law governing the subject and 
w:th the law of our own State. In Hurd on Habeas 
Corpus (2d ed. 201) it is said: “ Whenever a person 
is deprived of the privilege of going when and where 
he pleases, he is restrained of his liberty and has 
a right to inquire if that restraint be illegal and 
wrongful, whether it be by jailor, constable or private 
individual. * * * A mere nominal restraint, how- 
ever, is not such imprisonment as would entitle a 
party to a writ; as where he was committed on 
execution and admitted to the prison bounds under 
bond, according to law, held, he was under no such 
restraint as authorized a resort to the writ of habeas 
corpus.” 

In People ex rel. Smith v. Biggart (25 App. Div. 
20) it was held that a defendant in an action, against 
whose person an execution has been issued upon a 
judgment therein, is not entitled, even where the 
judgment does not authorize his arrest, to an order 
discharging him from the custody of the sheriff, upon 
its appearing from the return to a writ of habeas 
corpus that the relator is not in actual custody, but 
that, having given a proper undertaking, he is, and 
is entitled to be, on the jail limits. 

It is a general rule that the courts will not deter- 
mine abstract questions. There has been some little 
occasional relaxation of this rule, principally in cases 
of unusual public concern, where it was of great 
advantage to have a certain question of law finally 
settled. Thus, for instance, in Matter of Madden 
(148 N. Y. 136) the Court of Appeals said: “ The 
election having been held, the decision of the ques- 
tion is of no practical importance in the particular 
case. But the courts in the First and Second Depart- 
ments have reached opposite conclusions upon the 
question, and a final decision seems to be required 
to prevent embarrassment in the future from con- 
flicting judicial decisions.” 

There is no reason for extending this liberal spirit 
to the administration of the remedy of habeas corpus. 
It is intended to be a summary remedy to relieve a 
person from unwarranted restraint of his liberty. 


If a practice should grow up of determining col- | 


lateral or moot questions, the effectiveness of che 


writ in its historical sphere might gradually be im- | 


paired.— New York Law Journal. 
> — 


If you want a delightful Wedding Trip take one of 


the new D. & B. steamers to Detroit, thence D. & C_ | 


coast line steamers to Mackinac Island. Staterooms 
and Parlors reserved in advance. Send 2c. 
pamphlet. 

Address, 


A. A. Scnantz, G. P. T. Mgr., Detroit, Mich. 


for 


Rotes of Cases. 

Telegraphs — Transmission of Messages — De- 
livery — Delay — Damages.—In Fisher v. Western 
Union Telegraph Co., decided by the Supreme Court 
of Wisconsin in September, 1903 (96 N. W. 545), 
it appeared that plaintiffs had received a letter from 
J., offering to sell his tobacco, and wired an accept- 
ance of his offer, on condition that J. would would 
pay for sampling, and asking an answer. J. 
answered, refusing to pay for sampling. The latter 
message was not promptly delivered, by reason of 
which no contract was made with J., who sold the 
tobacco to others. Plaintiffs claimed that if the 
message had been promptly delivered they would 
have accepted J.’s terms, and purchased the tobacco, 
|and thereby made commissions on the purchase. It 
was held that, since the telegram, which was de- 
layed, constituted a purported termination of the 
negotiations then pending, plaintiffs’ loss by reason 
|of a contract which they might subsequently have 
| made was not the proximate result of the delay, and 
|could not be recovered. The court said in part: 

The authorities cited by appellants’ counsel come 
far short of supporting the contention that the dam- 
ages sought to be recovered here are the proximate 
result of respondent’s negligence. In Thompson y. 
Western Union Tel. Co. (64 Wis. 531, 25 N. W. 780, 
54 Am. Rep. 644) there was a sale of property sub- 
ject to delivery thereof in time to enable the pur- 
chaser to load the same for shipment by rail. By 
negligence of the telegraph company in transmitting 
and delivering a message the property did not reach 
the prospective purchaser in time for him to con- 
summate the trade. The difference between such a 
situation and the one before us_ is so obvious that 
we need not stop to point it out. In Western Union 
Tel. Co. v. Wilhelm (48 Neb. g10, 67 N. W. 870), 
the terms of an exchange of property were agreed 
upon, but by breach of duty on the part of the 














telegraph company in transmitting a dispatch call- 
|ing for the presence of one of the interested parties 
| with an abstract, the agreement was not consum- 
| mated. In McPeek v. Western Union Tel. Co. (107 
| Iowa, 356, 78 N. W. 63, 43 L. R. A. 214, 70 Am. St. 
| Rep. 205) we have quite an extreme case. There the 
|court ruled that whether the loss was a proximate 
result of the breach of duty complained of was a 
question of fact which, having been solved in the 
trial court on evidence, the solution would not be 
disturbed on appeal. There, as here, the suit was 
| by the addressee of the telegram. It was said that 
his right to recover was not based upon breach of 
contract, but on breach of duty constituting action- 
|able negligence; that the damages in such a case, 
|unlike the one for breach of contract, are not 
limited to such as might reasonably have been within 
the contemplation of the parties, but extended to all 
injurious results flowing from such act by natural 
sequence, without the interposition of any other 
| negligent act or overpowering force. The plaintiff 
had laid a plan for the arrest of a fugitive from jus- 
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™ tice, which would enable him to earn a reward | | And to > that law hans. minions are well school’d. 
offered for the capture. He arranged for informa-|Pe man the merriest animal created — 
tion to be sent him by telegraph of the occurrence | Or the most wretched, as old Homer stated — 
. of expected events placing the fugitive within his | Still she doth reign, an arbitress to rate us 
e reach. A dispatch giving such information was/|In the social scale, and fix our status. 
delivered to the telegraph company, but by delay in| As sylvan scenes inspire the feather’d throng, 
5), its transmission to plaintiff he was unable to con-| To swell their throats and chant melodious song; 
. summate his plan of capture. The sending of the! As party-color’d vines entwine the trees, 
-- dispatch was the final move to enable the plaintiff; And aspen leaves do shimmer in the breeze; 
to proceed to lay his hands upon the fugitive. In As vows of love that echo through the glade, 
J. such circumstances it was quite clear that it was at| Are unsubstantial as the shadow’s shade — 
» least a question of fact as to whether failure to|So in the world of Fashion’s giddy round 
of make the capture was not the proximate result of Are scenes as various as in Nature found. 
he the telegraph company’s breach of duty in delaying __ °, ; 
he the transmission of the dispatch. The proud, vain goddess, wheresoe’er she goes 
ld Here the delayed dispatch was an adverse termina- | Is followed by a myriad belles and beaus, ’ 
mo tion of a negotiation by which plaintiffs sought to Who, like athletes, do shoulder for her smile, 
It obtain Johnson’s tobacco. There was no sugges- And ardent peans pay, to her the while. 
le- tion in it for a continuance of negotiations. Noth- A ance of lead mild Saturn sway'd of old — 
he ing was to be effected by the delayed dispatch But now ‘tis metamorphosed into gold ; 
m. beneficial to appellants. It can easily be seen that And gold and Fashion are so link’d together 
e the case of appellants is not within the principle of They masquerade in every sort of weather. 
nd any of the cases cited. A review of the rest of the She, cat cathedra, rules by strong decrees — 
, authorities relied on would not improve the situation | Ey special pleading more than common pleas; 
- in that regard. In each of the cases specially re-| Her devotees obedient to her power, 
= ferred to the breach of duty was in respect to an| | Do homage pay her every day and hour: 
ite essential step in an affair the success of which de- The tailor, milliner and the modiste, 
v. Are bound alike to do as she shall list. 


pended upon it. In the one before us the breach of 


0, duty was in respect to a closing event in a transac- She improvises hats for short and tall, 


b- tion not calling for or suggesting any further action a —— - mgt ae “ at et "_ : 
il on the part of either party thereto. Obviously, even 7OCTeSS BOW ORE the skirt, how short the waist, 
By And arbitrates upon all styles and taste; 


if it be true that appellants would have renewed 
ng negotiations with Johnson and carried the same on 
to effect, had they been seasonably informed of the 


How she should dress in summer, spring and fall — 
Vith high neck, low neck, or no neck at all; 














failure of their first effort, it cannot be said that | And oft, alack, directs how Cupid’s dart 

7 such a course or result would have been in that | May pierce the coffer-dam of some fond heart. 

2 natural order of things requisite to the proximate | |In Fashion's school are some with knowledge stock’d, 
), relation of damages to breach of duty which is! Ang some that Midas in his cradle rock’d; 
od necessary to legal liability therefor. | Sc me merit have, and others not a bit, 
he 7 ee | Some, mere tomnoddies, fripperies of wit, 
1 THE LAW OF FASHION. ve ho, in their grammar, often drop a stitch, 
* Ail | And hold that Psyche is pronounced pesitch ; 
- - - B |W hile belies-lettres they may not understand — 
ut y JouN FreeMAN Baker. | They think Bell's letters all are “ very grand.” 
St. — To trace Dame Fashion’s wondrous pedigree — 
he Why, here is the note of the fashion to testify. By the rules of law, or the rule of three — 
te —The Taming of the Shrew. | lo primal roots of her ancestral tree, 

" Si : : | Would take a Blackstone, and full many a Coke — 
he i Greek and Trojan warred amain, | And in their wheels of genius many a spoke — 

be Vhen Paris Helen’s love did gain; And so we farm that out to other folk. 
ol = Sappho took the Lencate leap, ’Tis clear, whate’er her ancestry, or fault — 
a Vhen Phaon’s love she could not keep; She’s no descendant of one Attic Salt. 

f Since Cleopatra’s arts and wiles, 

. Won Antony’s — not Czsar’s smiles; 
m- Since John Law’s pseudo-mining stocks, ~ Although a railroad company enters into a joint 
se, Were sold to gullibles in blocks; contract with another company for the transporta- 
we And since Beau Brummell’s frills and clothes, tion of goods to a point beyond the end of its own 
un Led London nabobs by the nose — line, it is held, in Union State Bank v. Fremont, E. 
all & M. V. R. Co. ([Neb.], 59 L. R. A. 939), to be com- 
ral The goddess Fashion, with a debonair, petent for it to enter into an express contract with 
= Has influenced peasant and the millionaire. the shipper limiting its liability to the transportation 
iff Br lex non scripta she has ever ruled, of the property over its own line. 
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Bew Books and Rew Lditions. 


Collateral Inheritance and Transfer Tax Law of 
the State of New York. By Edward H. Fallows 
and George M. Judd. New York: Baker, Voor- 
his & Co. 


This work contains the original act of 1885, with 
all amendments; the revision of 1892, with all sub- 
sequent amendments prior to 1896, and the codifica- 
tion of 1896, with all subsequent amendments to 
date, with each act separately annotated and in- 
dexed. The plan is to present every successive 
collateral inheritance and transfer tax law in the 
State of New York, from the enactment of the first 
statute, in 1885, to the present time, with the de- 
cisions of the different courts grouped under the 
respective sections of the law which they affect. 
The book is intended to contain within itself all 
statute law and case law bearing upon the subject. 
The purpose in so doing is to enable a person readily 
to find the statute in force at the time of a deced- 
ent’s death, together with the decisions interpreting 
its provisions, and thereby to obviate the necessity 
of referring to session laws, digests and text-books 
for that purpose. Following the successive steps 
in transfer tax legislation, the body of the work is 
divided into three parts: Part I contains the act 
of 1885, with all amendments prior to the revision 
of 1892, by chapter 399 of the laws of that year; 
Part II contains the act of 1892, with all subse- 
quent amendments prior to the codification of 1896, 
by chapter 908 of the laws of that year, and Part III 
contains the act of 1896, with all subsequent amend- 
ments to date. In each part, every section affecting 
rights of persons or property is first printed in its 
unamended form and then reprinted in its successive 
amended forms, with the new matter in italics; all 
sections, however, affecting procedure only are 
printed but once, with all new amending matter in- 
dicated by italics. A note following each amended 
section indicates the scope of the amendment. For 
greater ease in finding any section of a particular 
act, the title of the act is printed at the top of each 
page, with the section to which the page relates 
underneath, together with a headnote indicating the 
subject-matter of the page. Above each amending 
section will also be found, in black type, the chap- 


ter of the law of which it forms a part, while fol- | 


lowing each section is a similar reference in 
brackets, giving the date when such chapter took 
effect. All reported decisions of the Surrogates’ 
Courts and Appellate Divisions, from which appeals 
have not been taken or which have been modified 
or reversed on appeal upon different grounds, and 
all decisions of the Court of Appeals are cited under 
the respective sections to which they relate, with 
cross-references if they refer to more than one sec- 
tion. A full collection of forms applicable to a 
proceeding begun under the law now in force is 
contained in Part IV. Each part is fully and separ- 
ately indexed. The work has been carefully done, 





making the book a practical working tool, complete 
and satisfactory. 


Probate Allowances. Compiled by Judge J. VY. 
Coffey, of the Superior Court, San Francisco. 
A pamphlet of thirty-four pages has just been 

issued by William A. Hiester, publisher, 10 City 

Hall avenue, San Francisco, entitled “ Probate Al- 

lowances for Attorneys and Commissioners to 

Executors and Administrators,” being a schedule 

compiled from the probate records of San Fran- 

cisco, from the year 1850 to date of publication, 

September, 1903. This little work is beautifully 

printed and prefaced by an interesting statement 

of the motive of publication and the cause of pro- 
duction, and comprises, besides the list of counsel 
fees and administrators’ commissions, schedules and 
rules adopted in San Francisco, Napa and Los 
| Angeles counties, the first named being the pioneer 
|in reducing to something like a system this species 
|of compensation. The pamphlet represents in its 
| results a great amount of labor and care, much 
| pains having been taken in the examination of over 
| 30,000 estates in probate, more than a_ thousand 
sifted into this booklet. It is a valuable medium 
of information and instruction for client and attor- 
neys. The work has been compiled and published 
under the direction of Judge Coffey, of the Probate 

Department of the Superior Court, and supervised 

and revised by him personally. 





History of Coinage and Currency in the United 
States and the Perennial Contest for Sound 
Money. By A. Barton Hepburn, LL. D. New 
York: The Macmillan Company, 1903. 


The author of this volume, who was formerly 
comptroller of the currency, has sought to produce 
a work of convenient size and popular character 
covering the history of the coinage and currency 
of the United States, with data and details in 
| chronological order, available as a book of refer- 
ence. Most important currency questions remain 
to be solved, and this volume seeks to furnish a 
busy public, in convenient form, the experience of 
the past to aid in such solution. The author, by 
practical experience and thorough training, was 
exceptionally well equipped for the task, one of no 
little difficulty. It is carefully written and covers 
the whole ground admirably. The appendix con- 
tains the laws of the United States relating to the 
subject and the most important documents. 





Robert Morris. By Ellis Paxson Oberholtzer, 
Ph. D. New York: The Macmillan Company, 
1903. 

| The birth of Robert Morris, patriot and financier, 

| was humble and his parentage obscure, and the in- 

| formation at hand or available as to his early life 
|very scanty. The present biography is mainly 


' founded upon the Robert Morris papers which were 
recently acquired by the Library of Congress from 
the General John Meredith Read estate, and which 
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now repose in the division of manuscripts of that | the conventions of a civilization growing older. The 
library. Robert Morris has had almost no other| cowboy business is along familiar lines, but it is 
biographer than Prof. Sumner, and his work wna | extendingly well done. A miners’ strike high up 
compiled necessarily without consultation with Gen. | on the mountain peak, amid the wildest scenery, 
Read’s papers, although the attempt was made to| makes a thrilling background for the wooing of 
secure the latter’s consent to their use for that; Ann Rupert—a fascinating love episode. Life in 
purpose. These records, now accessible to the pub-|a mountain camp is here described as it has rarely 
lic, throw a flood of new light, not only on the! been described before. 

career of Morris, but incidentally as well upon the 

history of the American Revolution, of which he| Cherry. By Booth Tarkington. 
was the financier. Prof. Oberholtzer has written! by Arthur I. Keller. 





Illustrated in color 
New York: Harper & Bros., 


the biography in interesting, familiar style, and it is 1903. 
certain to become highly popular, for Robert Mor-|; In this delicious little romance the author of 
ris’s unremitting labors for the land of his adoption, | “The Gentleman from Indiana” has added another 


his magnanimity, patriotism and deep unselfish love | to his recent successes. One Mr. Sudgeberry tells 
are not likely to perish in many generations, if ever. |the story and unconsciously depicts himself a hope- 
One of the best descriptive bits in a work is Mr.| less prig. He believes he is in love with Sylvia 
Oberholtzer’s pen picture of Morris in the heyday} Gray, whose beauty, wit and cherry ribbons have 
of his career: “A _ well-proportioned man, quite | dazzled his youthful but already ponderous and 
six feet tall, his personality was impressive,” runs | egotistical brain. Finally the pouting Sylvia de- 
the passage. “Of heavy build. he was a figure of| cides to take a momentous step, and Mr. Sudge- 
prominence in assemblages of his fellows. * * * | berry intrudes at once, with officious attempts to 
His sociable manner, his thought and conversa-| save his Sylvia from a direful fate, but he learns 
tion and his writings made his friendship prized | that there is more than one string to the bow of a 
by men whose opportunities had been much broader! pretty girl. The style is charmingly simple and 
than his own. He professed to no learning which/ quaint, and the little volume makes a_ sprightly, 














he did not possess. Gracious and democratic in his 
relations with others, he used simple, unaffected | 
language to express thoughts which were sprightly | 
and refreshing for their directness and simplicity. | 
In short, he was recognized to meet that estimate | 
Mr. Morris had formed of his son-in-law, James | 
Marshall, ‘a man of sense and honor.’ His con- | 
versations, as well as his letters, were enjoyed by | 
men wiser than he, because of their good sense | 
and witty turns of speech.’”” The hero-worshiper | 
appears throughout this passage, as throughout the | 
work, but who shall gainsay that Dr. Oberholtzer 
has good reason for the admiration he so openly 
expresses ? 


By Hamlin Garland. New York: Harper 
& Bros., 1903. 


Hesper. 


In this dashing story the chronicle of the con- 
version of a daughter of New York, pampered, 
spoiled by luxury, supercilious, and with natural im- 
pulses trained to the vanishing point, to a glowing 
faith in the great West, more particularly in one of 
its sons. Not all the men of the far West can be cat- 


clever and amusing comedy, in the perusal of which 
one can pass an hour or two most pleasantly. 


To-Morrow’s Tangle. By Geraldine Bonner. In- 
dianapolis: The Bobbs-Merrill Company, 1903. 
Miss Bonner is a Californian. For several years 

she lived in the mining camps of Colorado, settling 

finally in San Francisco. She was trained for the 
writing profession by the experienced hand of her 
father, who was for years an editorial writer on 
the Herald under the elder James Gordon Bennett. 

The book, which is Miss Bonner’s first long story, 

shows the good effect of this training. 

There is a prologue, and that must suggest the 
story. In the early fifties a Mormon emigrant 
crossed the Utah desert on his way to the northern 
El Dorado. With him were his two wives, and 
his daughter by the first one. The party was 
exhausted, one of the horses had died, the first 
wife was on the verge of collapse. A miner’s 
shanty offered them a moment’s rest and comfort; 
then the Mormon was for pushing on again, afoot. 
The miner protested for the sake of the fainting 





tlemen and miners, nor can all eastern women hope 
to meet such paragons as Raymond of the Goldfish 
Ranch. Mr. Garland has added another volume to | 
that romantic literature, which, based firmly on| 


fact, shines in Owen Wister’s “ Virginian” and in| wife went their way. 


woman and her babe; the emigrant was obdurate, 
but finally offered coarsely to “swap” woman and 
child for the host’s two horses. The offer was 
accepted; the Mormon and his energetic second 
The miner and the other 


Mr. Garland’s own “Captain of the Gray Horse | woman remained behind, and at the end of winter 


Troop.” 
and to accept it. 


And the reader comes to like the glamour| were married, without the ceremony of a divorce. 
He can understand how, after| This is the introduction to a tale of San Francisco 


six months so filled with a new life, with strange| life in the seventies, with its mushroom million- 


adventure, Ann, whom her lover called Hesper, saw 
New York. with new eyes, and realized that the 


far-away country had become her own, that the | 


freer life must be hers, away from artificialities and 


aires and its mushroom failures, its traditions and 
legends. 

The “Tangle” must be left for the reader to 
‘unravel, but it may be said that there is plenty of 
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mystery about it, and a series of complications well | artist in the widest acceptation of the term, hence 


nigh inextricable. The story is realistic, told with 
an admirable restraint, and makes a strong impres- 
sion on the reader, who will find it out of the main 
currents of present day fiction. 


A Forest Hearth. By Charles Major. New York: 
The Macmillan Company, 1903. 

The title of this book is aptly chosen. As a 
picture of the simple life of our ancestors in the 
days of Mrs. Trollope, “A Forest Hearth” has 
real value. It is, besides, an entertaining story, 
which appeals to homely sentiments, and is written 
with fine skill. It is fictional biography of a pair 
of obscure lovers in Indiana in the first quarter of 
the last century, exceedingly simple and rustic, yet 
growing in interest with each succeeding chapter. 
It is characterized by a rural atmosphere, a true, 
firm touch, a delicate perception and a deep sym- 
pathy. The horrors of the spelling bee have never 
before been so graphically put before us, nor is it 
likely that the elaborate etiquette of kissing games 
has ever had so painstaking a student. 


The Cardinal’s Snuff Box. 
A new illustrated edition. Embellished with up-| 
wards of fifty drawings. Title page, end papers 
and cover design by G. C. Wilmhurst. 12mo. 
$1.50. 

Henry Harland’s classic, “ The Cardinal’s Snuff 
Box” upon the reception of which book his present 
enviable reputation evolved from the chrysalis of 
Sidney Luske, will this fall receive at the hands of 
the publisher a sumptuous “holiday” dress. The 
moment is opportune. for the previous printings now | 
number 125,000, and this through no forced sale, 
but a steady demand from an appreciative public. ' 
The illustrated edition of “The Cardinal’s Snuff | 
Box” is decorated from end to end with head and | 
tail pieces, together with twenty full-page plates. | 
The artist is G. C. Wilmhurst, who has had the | 
advantage of the author’s co-operation throughout | 
the careful preparation of his work. Mr. Wilms- | 
hurst has been working for three years on the draw- 
ings, and has succeeded wonderfully in pervading 
his illustrations with the light fantastic spirit and 
Italian atmosphere which has given the author’s 
story such enduring charm. 


By Henry Harland. 


| 

Under the Hill, and other Essays in Prose and 
Verse, including his Table Talk. By Aubrey 
Beardsley. With numerous illustrations, and two 
full-page photogravure plates. Sq. 12mo. $2.00 
net. 


Aubrey Beardsley, the great prophet of line 
draughtmanship, has proved an interesting figure 
and a very prominent one, since his work has been 
better understood and more widely known. The 
publisher decided, therefore, to collect such re- 
mains, literary and artistic, as had not hitherto ap- 
peared amongst the aartist’s published works. 
Beardsley was an artist to his finger tips, and an 





what little he wrote bears the impress of his artistic 
personality. [he whimsical, romantic novel called 
“Under the Hill,” which describes, as only 
Beardsley could hive described it, the visit of the 
Abbe Fanfreluche to the “ Venusberg” is the open- 
ing contribution, which is followed by ballads, 
verses, table talks, etc., and ends, as far as the text 
is concerned, with two letters from Beardsley of 
special interest. Needless to say, the entire book is 
fully illustrated with the artist’s characteristic work, 
and the frontispiece is a handsome photogravure 
portrait of Beardsley seated in the room at Mentone 
in which he died. The cover design, richly repro- 
duced in gold and green is a magnificient decorative 
design of peacocks’ feathers woven round the 
artist’s “mark.” Mr. John Lane, the publisher, 
who is a personal friend of the author, has collected 
a few reminiscences in the form of a publisher’s note, 
which preface the volume. 


Studio Art Portfolio. A selection of fifteen of the 
choicest color and photogravure plates from the 
parts of the International Studio, mounted on 
card mats, ready for framing. In handsome port- 
folio. 12x15 inches. $5.00 net. 


. “The International Studio,” John Lane’s Monthly 
Magazine of arts and crafts, is well known for the 
exceptional qualities of its illustrations, which are 
reproduced by processes specially practiced in 
various parts of Europe as well as in England and 
the United States. Believing that there are many 
art-lovers who wish to have a representative selec- 
tion of the finest plates which have appeared in the 
“Interational Studio” during the last seven years, 
to frame or to put up in their rooms. the publisher 
has prepared a special edition of fifteen magnificent 
representative colour and photogravure plates, with 
a view to variety of subject and method of reproduc- 
tion. Each one of these plates is mounted on a 
tinted card mat, suitable to the subject, and is ready 
either to hang up or to be framed. The fifteen pic- 
tures, thus mounted, are enclosed in a handsome 
portfolio. 
a 


Literary Rotes. 


Tue AvBany Law Journa_ has received a copy 
of the souvenir book containing the proceedings, 
addresses, etc., of the dinner given by the members 
of the bar of the Supreme Court of the United 
States to Mr. Justice Harlan, on December 9, 1902. 
It is a dainty little volume, beautifully printed on 
fine, deckle-edged paper, and bound in limp leather. 
It is embellished with a speaking likeness of 
Justice Harlan. After supplying the original sub- 
scribers, the executive committee find that they 
have a few copies left, which may be had at the 
nominal price of $2, from the treasurer of the com- 
mittee, Mr. Wm. F. Mattingly, 435 Seventh street, 
Washington, D. C. 
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It is reported from London that the demand for 
Morley’s “ Life of Gladstone” is unprecedented in | 
the history of political biography. Messrs. Mac- 
millan had their resources taxed to cope with even | 
the requirements of the retail trade. 

The Macmillan Company will publish this month | 
“The Captain’s Daughter,” a story of girl life in| 
the U. S. Army, by Miss Gwendolen Overton, the | 
author of “‘ The Heritage of Unrest.” The daugh- | 
ter of Captain Gilbert Overton spent the first four- | 
teen years of her life in western army posts. 


The Fleming H. Revell Company publish, simul- 
taneously with an English issue, a “ Puritan” edi- 
tion of “ Pilgrim’s Progress.” The text is that 
authorized by Bunyan the year of his death. 
Harold Copping has drawn the illustrations. He 
discards allegory in his drawings and uses the cos- 
tumes of the Puritans of Bunyan’s day. 


The Macmillan Company will publish this month 
an important and timely volume on “ The Opening 
of the Mississippi,” by Frederick Austin Ogg, in- 
structor in history in the University of Indiana. 
The author has made a thorough study of his sub- 
ject, bringing together much exceedingly interesting 
material. The book is further described as “A 
Struggle for Supremacy in the American Interior.” 





Reginald Wyon, the English correspondent whom | 
the Turkish officials tried to drive out of Mace- 
donia because of the fidelity with which he reported | 
the atrocities perpetrated by Turkish troops at 
Monastir and elsewhere, is the author of a striking 
narrative “ What I Saw in Macedonia,” which The | 
Living Age for November 7th, reprints from Black- | 
wood’s Magazine. It is a vivid account of recent 
occurrences in that devastated region. 


Mr. William Garrott Brown’s new book, entitled 
from the first “‘ The Foe of Compromise and Other 
Essays,” will be published by The Macmillan Com- 
pany within two weeks. The title essay was highly 
praised when it appeared in The Atlantic Monthly 
and the Fortnightly. The second essay of the four 
is “A Defense of American Parties,” and the other 
two are “The Task of the American Historian” 
and “The Great Occasions of an American 
University.” 


Miss Mary Johnston’s romance,. “Sir Mortimer,” 


which, after a long postponement, begins in 
“Harper's Magazine” for November, has_ been 
written under unusual circumstances. The serial 


publication of the story was to have commenced in 
May. 1902, and the first installments had been placed 
in the hands of the artist, Mr. F. C. Yohn, for illus- 
tration. Just at this time Miss Johnston fell ill and 
was unable to continue the work. Messrs. Harper & 
Brothers then announced the necessary postpone- 
ment of the novel. Meanwhile Miss Johnston had 
been ordered to Bermuda by her physician, and as 
soon as she was permitted to write for an hour each 
day, pluckily resumed her work. The heroine of 


this new romance is a lady-in-waiting upon Queen 
Elizabeth; the hero, Sir Mortimer, an officer in her 
Majesty's fleet, commanded by Sir John Nevil. 


It has been left for an American artist to attempt 
the illustration in pictures of Robert Louis Steven- 
son’s “Strange Case of Dr. Jekyll and Mr. Hyde.” 
This has now been done by Mr. Charles Raymond. 
Macaulay in a series of nine full-page drawings and 
ten smaller sketches which are to form part of a new 
edition of the story announced by the Scott-Thaw 
Company, of this city. The volume will be in octavo 
size, and issued in a limited form. It will be ready 
early in November. 


Houghton, Mifflin & Co. have just. published a 
new library edition of Longfellow’s. ‘“ Complete 
Poems.” The book contains all the original verse- 
that he wished to preserve and all his translations 
except those from Dante. There are numerous 
illustrations, said to represent the work of about 
seventy leading American and English artists. 
Besides the text cuts there are many full-page 
photogravures. The cover design of the book is. 
in gold and is the work of B. G. Goodhue. 


The Century Company sold 34,392 copies of 
“Mrs. Wiggs of the Cabbage Patch” and 21,749 
copies of “ Lovey Mary” between July Ist and 
October 1st. When she returned from her visit 
abroad Mrs. Alice Hegan Rice found enough 
money waiting for her to more than pay the ex- 
penses of several trips to Europe. Fifteen thou- 
sand copies of the new holiday edition of these 
stories, with Mrs. Shinn’s water color drawings, 
have sold three weeks in advance of publication. 


Mrs. Roger A. Pryor’s book, “The Mother of 
Washington and Her Times,” has roused great 
interest among the Daughters of the American 
Revolution. It describes for the first time the man- 
ners. the social customs, the plantation life and the 
festivities of interior Virginia, in which Mary 
Washington lived, and pictures with the vividness 
and the vivacious gossip of an eye-witness the lives 
and employments of the Virginia belles of the whole 
eighteenth century. The origin of Washington's 
name is also given for the first time. 


The Review of Reviews is keeping up its repu- 
tation as the best interpreter of the news of the 
day among’ our monthly journals. The November 
numbers deals with the postal investigation, the 
fall elections, the recent exposures of “hig. 
finance” in trust organization, the Panama canal 
situation, the award of the Alaska boundary 
tribunal, the protectionist movement in England, 
and the issue in the far East between Russia and 
Japan. Contributed articles describe “Men and 
Issues of the New York City Campaign,” just clos- 
ing; “ The Nation’s Print Shop and Its Methods,” 
— including a review of the famous “ Miller case ” 
and its outcome and the whole question of the 
status of labor unions in the government printing 
| office; “ The Fort Riley Maneuvers,” which began: 
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on October 15; “The New Springfield Rifle and | supporting Spain at the beginning of the Cuban 
the Improvement in Small Arms;” “ Galveston’s| war. Royal Cortissoz writes in warm appreciation 
Great Sea Wall; and “ The Rebirth of the Japan-| >2f “Augustus St. Gaudens” and his work. Muham- 
ese Language and Literature,”—a history of the | mad Barakatullah presents “A Mohammedan View 
movement for the adoption of the Roman character | of the Macedonian Problem.” Henry Michelsen 
in writing and printing, in place of the Chinese| discusses the “Purpose and Method of Forest 


systems of picture-writing. Dr. George F. Kunz | 
writes an authoritative account of the discovery of | 
radium, and the uses and properties of that won-| 
derful element. In this number also appears the | 
defense of Russia’s policy in Finland, which was | 
addressed last month by Minister de Plehve to| 
Mr. W. T. Stead. Altogether a typically “live” 
number. | 
There are three or four authors who have a | 
faculty of interesting every class of readers. | 
Among these is Mr. H. G. Wells, whose “ War of | 
the Worlds” proved one of the most popular tales | 
ever printed in a magazine. The November | 
Cosmopolitan contains the first instalment of Mr. 
Wells’s new scientific romance, “ The Food of the 
Gods,” fascinating in plot, holding the interest of 
the reader by its thrilling situations, yet having 
throughout a philosophic vein characteristic of all 
the author’s work. The story is marvelous, yet 
plausible, intensely interesting, yet instructive. 





“My Devon Year” is the title of the new book by 
Mr. Eden Phillpotts, which The Macmillan Com- 
pany will publish next week. This is not a novel, 
but a book of rambling, discursive, thoughtful 
chapters describing country sights and sounds, the 
sunrises and the vanishings of the mist, and the 
other beautiful changes of nature as Mr. Phillpotts 
has observed them during the year. It may be 
described as a sort of White’s “Selborne,” except 
that Mr. Phillpotts describes all sorts and kinds of | 
natural appearances, birds incidentally. In a way| 
the book is his philosophy of life. 


| 
| 

The North American Review for November both | 
reflects and illumines the living interests of the | 
time. The number opens with “An Indictment of | 
the British Monarchy,” drawn up by a well-known | 
writer, who conceals his identity under the pseu- 
donym “Anglo-American.” John I. Waterbury 
gives an interesting account of the proceedings at 
“The Preliminary Wireless Telegraphy Confer- 
ence” held at Berlin in August last. R. P. Roblin, 
premier of Manitoba, tells “‘ How Western Canada 
Regards the Chamberlain Scheme.” Vernon Lee 
contributes an essay of great interest, entitled “A 
Postscript on Ruskin.” Charles A. Conant ex- 
plains the methods by which the powers hope to 
succeed in “ Putting China on the Gold Basis.” 
S. J. Barrows answers in the affirmative the ques- 
tion, “Is Our National Congress Representative? ” 
Mayo W. Hazeltine, in an article entitled “The 
United States and the Late Lord Salisbury,” recalls 
a signal and unselfish but patriotic service ren- 
dered by Lord Salisbury to the United States, 
when he held back the European powers from 


Reservation.” G. E. Merrill asks the question, “ Is 
Footbaal Good Sport?” and points to certain 
elements in the game which, in his opinion, pre- 
vent its being regarded in that light. Frances W. 


Carruth describes.““A Unique Municipal Crusade,” ~ 


which is being conducted in New York against eye 
diseases in the public schools. Thomas Hardy, the 
famous novelist, is the author of a poem of great 
dramatic interest, entitled “The Tramp-Woman’s 
Tragedy,” and the number closes with the 
eleventh part of Mr. Henry James’s novel “ The 
Ambassadors.” 


THE Youtn’s COMPANION IN 1904. 


As the years increase The Youth’s Companion 
endeavors to keep pace with them in all that is 
wise, beautiful and progressive, and not only to 
retain but to deserve the honorable and exception- 
ally high place it holds in the confidence and affec- 
tion of three generations of readers. The greatest 
living authors in all branches of literature continue 
to contribute to it. 

Among the important series of articles will be 
one on the occupation of the farmer in many parts 
of the world —in England, in Ireland, in India, in 
Argentina, etc. 

The annual announcement number of The 
Companion, describing the principal features of 
The Companion’s new volume, will be sent to any 
address, free. 

The new subscriber for 1904 will receive all the 
issues of The Companion for the remaining weeks 
of 1903 free from the time of subscription; also 
The Companion calendar for 1904, lithographed in 
twelve colors and gold. The Youth’s Companion, 
144 Berkeley street, Boston, Mass. 


Mrs. Edith Wharton contributes a reflective article 
full of pungent expression on “The Vice of Read- 
ing” to the current North American Review. She 
does not complain much of the  trashy-novel 
reader except as his hungry demands are apt to 
deflect writers of real talent to lower planes. Other- 
wise “he who feasts upon ‘the novel of the day’ 
does not seriously impede the development of litera- 
ture.” But the “mechanical” or “ sense-of-duty ” 
reader is a worse than useless barnacle. 

It is when the mechanical reader, armed with this 
high conception of his duty, invades the domain of 
letters — discusses, criticizes, condemns, or, worse 
still, praises—that the vice of reading becomes a 
menace to literature. Even so, it might seem in 


questionable taste to resent an intrusion prompted 
by motives so respectable, were it not that the in- 
corrigible self-sufficiency of the mechanical reader 
makes him a fair object of attack. The man who 
grinds the barrel organ does not challenge com- 
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parison with Paderewski, but the mechanical reader | the usual form. The court holds that the defend- 
never doubts his intellectual competency. As grace} znt was the agent of the city to administer the drug 
gives faith, so zeal for self-improvement is supposed | free of charge if the patient was unable to pay for 
to confer brains. | it, and only in that event; but that ne administered 
|it knowing that she was able to pay for it, and did 
| so contrary to the conditions upon which the drug 


——_¢———_ 
Legal Rotes. 


=e | was delivered to him. He therefore deviated from 


the terms of his agency, and did so to his own ad- 
vantage. In other words, by accepting payment for 
the same he appropriated the antitoxin to his own 


the admission of new members into the association use and rendered himself amenable under the penal 
were amended so as to require that applicants | code 


shall have practiced three years before they are) 
eligible to membership. 


At a meeting of the Bar Association of the Dis- 
trict of Columbia, held October 13, the rules as to 


A New Jersey statute, passed in 1799, providing 
| that all persons who shall use or pretend to use or 

It came out in the public hearing by Governor | have skill in physiognomy and palmistry, or like 
QOdell’s commission to inquire into the causes of| crafty science, shall be deemed and adjudged to be 
the delays in the administration of the courts that disorderly persons, was before the Supreme Court 
the fault is by no means always with the judges. | in the case of State v. Kenilworth (54 Atlantic Re- 
Calendar Clerk Lyon, of New York, testified that | porter, 244). The defendant was arrested at Atlantic 
in the last seven years nearly 10,000 more caseS| City for reading the lines on the palm of a man’s 
had been added to the calendar than had been! hand and for telling the age at which he would 





disposed of. The congestion in Kings county is 
about as bad. 

One trouble undoubtedly is the lack of a suf- 
ficient number of judges. But testimony was given 
that when the courts were opened in the middle 
of September instead of the first of October, it was 
found that the lawyers were not ready, only 
twenty-four cases being tried in all seven parts of 
the Supreme Court in the two extra weeks thus 
obtained. There was also a considerable number 
of cases on the calendar that would not be called, 
but these had been shelved and would not be 
placed again on the day calendar except on motion. 
From which it appears that there is a considerable 
amount of human nature among the learned men 
devoted to the practice of the law, and that they 
sometimes take advantage of the necessary ig- 
norance of their customers as to the “ mystery” 
of the profession to waste time, or, rather, to gain 
time for those pursuits that engage their enlight- 
ened attention in vacation.— New York Times. 


The department of health of the city of New York 
for several years has been distributing free of charge, 
to poor people, a drug known as “antitoxin,” which 
is used as « preventive against and cure for diph- 
theria. The drug is sent to certain druggists in the 
city, and the latter are authorized, upon the presenta- 
tion of a certificate by any physician of the city, to 
deliver, free of charge, for the use of a poor patient, 
one or more phia!s of the drug. The case entitled 
People y. Lavin (83 New York Supplement, 630) is 
an application for habeas corfus to secure the re- 
lease of a physician convicted of ‘272eny. He diag- 
nosed a certain case as dirhilier: and informed the 
mother of the child that it wouwi! be necessary to 
inject antitoxin, that he would purchase the anti- 
toxin, and that it would cost three dollars, and the 
woman agreed to pay this sum. The defendant ad- 
mits that he obtained from a druggist the 
antitoxin upon the presentation of a certificate in 


marry and the duration of his life. The court says 
that, if there ever shall be discovered any rational 


evidence that palmistry is a real science, its use for 


honest purposes will pass beyond the range of this 
statute. 


In a suit to restrain the publication and dissemi- 
nation of the quotations of the Chicago Board of 
Trade, it was held by the Federal Court for the East- 
ern District of Missouri, in the case of Board of 
Trade of Chicago v. Donovan Commission Co. (121 
Federal Reporter, 1012), that where it was proved 
that over ninety per cent of the transactions executed 
in the pits were mere gambling transactions, which 
both parties intended to settle, by a payment of differ- 
ences in the subsequent price of the commodities 
dealt in, before the maturity of the option, the quo- 
| tations so obtained were of no legitimate value as 
Speer to promote the commerce of the country, 
and the request for an injunction was denied. 


| A prominent judge wher once asked about New 
| York lawyers, said he divided them into three classes 
las follows: Class one will fight for you, scratch for 
you and bite for you, but they won’t lie for you and 
won't let you lie. The second class will fight, scratch 
and bite all right, and while they won’t lie or suggest 
it, they will sit by and smile while the client does. 
The third class will not only lie themselves, but they 
will cuss a client who won’t—The Brief of Phi 
Delta Phi. 


A deed made by the owner of a tract of land, 
upon a portion of which was located a fresh water 
lake, by which he conveyed a portion of the upland 
adjoining the lake, “together with” the right to tra- 
verse the lake in boats for pleasure, and to take fish 
and ice therefrom for domestic use, and not for 
profit, by the grantee, her heirs and assigns, is held, 
in Mitchell v. O’Olier ({[N. J. Err. & App.], 59 L. 
R. A. 949) to grant those rights and privileges as 
appurtenant to the upland, and not ir gross. 
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Lord Coke once remarked: “ Should you ask me a 
question about the common law, I should be ashamed 
not to answer without looking at the books; but if 
you ask me a question about the statute, I should be 
ashamed to answer without looking at the books.” 
This may now be well modified by the following: 
“Common law is that simple embodiment of the 
rules of human conduct which are set forth in some 
seven thousand volumes of decided cases of about 
seven hundred pages to the volume. When we con- 
sider that by reading diligently, say fifty pages a 
day every day in the year, one could go over these 
five million pages in the brief space of two hundred 
and seventy-five years, we come at once upon the 
fountain head of the reason of that maxim which 
declares that no one may plead ignorance of the law.” 
— Judge Francis E. Baker, U. S. Circuit Court of 
Appeals. 


To hold the carrier responsible for an injury re- 
ceived by a passenger while using an excursion 
ticket, one of the conditions on which is that the 
passenger assumes all risk of accident, it is held, in 
Crary v. Lehigh Valley R. Co. ({Pa.], 59 L. R. A. 
815), that he must show affirmatively that the carrier 
was guilty of negligence which caused the injury. 


A dog belonging to R. H. Bell, a liveryman of | 
Knoxville, Tern., has been enjoined from barking | 
and disturbing the members of W. H. Tepell’s fam- | 
Mr. Tepell, who is a well-to-do citizen, living | 
near Knoxville, filed a bill in the Chancery Court | 


ily. 


against Bell, seeking an injunction restraining Bell’s 
dog from barking and otherwise disturbing Tepell’s 


wife, who, it is alleged, has been driven to nervous | 


prostration. Judge Sneed granted a temporary in- | 
junction, which Tepel! seeks to have made permanent | 
on final hearing. 

ee 


English Rotes. 





The action of the two Canadian statesmen who, 
with Lord Alverstone, were the British members 
in refusing 
to sign the award of the majority of the members 
of that commission (Lord Alverstone and the three 
United States commissioners) on the ground that | 


of the Alaska Boundary Commission, 


the finding of the tribunal is not, in their opinion, | 


judicial, must be regarded as one of the most pain- | 
ful incidents in the history of international arbi- | 





— 


States in their diplomatic aspects. Lord Alver- 
stone, who may be regarded as the non-political 
head of the English judiciary, cannot be injured 
by an imputation of this character which is calcu- 
lated to reflect discredit on its authors. 

In this connection we may recall some interesting 
remarks by the late Lord Esher when returning 
thanks on behalf of the judges for the toast of 
their health at the guildhall banquet on Lord 
Mayor’s Day 1892: 

The master of the rolls replied for the judges, 
and, in referring to the independence and impar- 
tiality which characterized their action, said their 
education and training had made them impartial 
and determined to do what was right in every 
question that came before them. This was, indeed, 
so well known and recognized that when the judges 
of England acted within the scope of their ordinary 
duties nobody every attempted even to suggest that 
they were not impartial. At the present time, 
however, they knew that one of the judges had been 
asked to go beyond the scope of his ordinary duty, 
and he was sorry that the judge had consented to 
do so. The result was inevitable. That judge had 
already been fiercely accused of partiality or of a 
| want or desire to do justice. But he could safely 
say that in his close experience of twenty-four years 
there had not been a judge on the English bench 
who had shown at any time or in any position any 
other feeling or desire than to be absolutely im- 
partial and to do right— Times, Nov. 10, 18902. 
| It is, moreover, gratifying to learn that, accord- 
ing to Reuter’s telegram, in the comments of the 
| Canadian press on the award there was, whenever 
Lord Alverstone was mentioned, a universal dis- 
| position to ‘accept his high judicial standing as 
| a guarantee of his sincerity in deciding in favor of 
the United States. 
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Bumorous Side of the Law. 

In a recent New York murder trial the defendant 
had been found guilty, and was sentenced to death. 
Two Irishmen were discussing the trial and the 
result. 





“ Begorra, it’s tough on Pat,” said one; “he'll 
| have to hang for it now.’ 
“No, no,” replied the other Irishman; “ they 


don’t hang the Oirish for killin’ any more.’ 
“What do they do to ’em?” inquired his friend. 


we oo. the Law eer oe Sys ob- “They've an easier death now. They put ’em 
ject o' the commission, whose award is, of course, +, death by elocution.” 
effective notwithstanding this protest, was to 


interpret a Russo-British treaty of 1825 which fixed 
the boundary between British and Russian posses- 
sions (or what to-day is Alaska, which has passed | 


by purchase from Russia to the United States) on 
the one side and British Columbia and the Yukon 
on the other. It has even been suggested that the 


award has not been given on the merits of the} 
case judicially considered, but on the merits of the | 
relations between Great Britain and the United | 


“That was a magnificent gown that your wife 
wore last night,” said the merchant. 


“It ought to be a magnificent one,” returned the 





lawyer ruefully. 

“Cost a good deal, did it?” 

“TI should say so,” answered the lawyer. “ Two 
office consultations, an opinion, a murder case and 
a confession of judgment just about represents its 
cost.”— Exchange. 
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